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	For the Applicant      : 

For the Respondent   : 
             We have heard Mr.J.K.Bhattacharyya, senior advocate, representing the petitioner and Mr.M.Karim representing the State Respondents in connection with this Transfer Application being OA no. 7 of 2006 and we propose to dispose of this application today by recording our following order.


Originally, Mr. Saha, the petitioner preferred two writ petitions before the Hon’ble High Court, Calcutta being CO – 14938 (W) of 1992 and CO – 17525 of 1992 challenging his order of dismissal recorded by the then Superintendent of Police, Howrah.


The Ld. Single Judge of the Hon’ble High Court having determination over the subject matter of those two writ petitions ultimately held that having regard to the establishment of State Administrative Tribunal, the subject matter of the pending writ petitions being related to service matter, the Ld. Single Judge cannot dispose of those two petitions and accordingly those two petitions were transferred to this Tribunal. 


On transfer of those two writ petitions, TA no.7 of 2006 was added to cover both the writ petitions and 
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the same was pending before the 1st Bench of this Tribunal.


The Ld. Members of the 1st Bench of this Tribunal, subsequently, observed that due to personal difficulty of one Ld. Member of that Bench the matter should not be disposed there and, accordingly, the same came before us as an assigned matter.


On receipt of the Transfer Application, we by our order dtd. 25th June 2008 requested both Mr.Bhattacharyya as well as Mr. Karim to help and assist us by preparing a short note in support of their respective submissions and we are happy to note that both Mr. Bhattacharyya and Mr. Karim have submitted such note highlighting the salient feature of the Transfer Application and also pointing out the area of our examination and order.


Shorn of necessary detail, we can record that the present petitioner G.C.Saha being an Assistant Sub Inspector of Police and serving under the S.P., Howrah faced a criminal case under section 29 of the Police Act and subsequently, he was found guilty during trial and on appeal preferred by the petitioner the order of conviction and sentence were upheld.


Following the conviction of the petitioner under section 29 of the Police Act,  departmental  proceeding 
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was initiated and following the due formalities, the petitioner was found guilty in the said departmental proceeding and he was dismissed from service.


The petitioner, thereafter, preferred the two writ petitions indicated above along with other connected applications before the Hon’ble High Court and the sum and substance of both the writ petitions and the main prayers made out in both the writ petitions were that of quashing or setting aside of the dismissal order recorded by the S.P., Howrah.


Mr. Bhattacharya during his submission before us today wanted to impress upon us that the dismissal order recorded by the then S.P., Howrah was wrong and not in accordance with rule, since, the petitioner was not given any opportunity to show cause regarding the punishment to be imposed against him and in this context, Mr.Bhattacharyya has drawn our attention to a Division Bench Judgement of the Hon’ble High Court. Mr. Bhattacharya has also submitted before us that the entire trial of the petitioner under section 29 of the Police Act itself was not in accordance with law and for that matter the S.P., Howrah was not justified in recording the dismissal order relying on such conviction recorded in a proceeding not conducted in accordance with law.
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              Mr. Bhattacharyya in his final submission makes a prayer that the petitioner was dismissed long back and for the present, setting aside of the dismissal order itself would not bring any real relief to the petitioner and this Tribunal should consider the question of granting of pension and other retiral benefits to the petitioner which is permissible under law.


Mr. Karim representing the State Respondents including the S.P., Howrah through his reply and also by his submission contends that petitioner also preferred an appeal before the Director General of Police and that appeal is pending and since appeal is pending, it can be taken for granted that petitioner wants relief from the higher authority and in view of that matter, no order in favour of the petitioner could be passed either affecting the ultimate result of the departmental proceeding or granting any retiral benefit.


We have carefully considered the submissions of both Mr. Bhattacharyya and Mr. Karim in the light of both the original writ petitions and the note prepared by Mr. Bhattacharya and reply submitted by Mr. Karim on behalf of the State Respondents.
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            We like to record that in the scheme of our Constitution, there is a separate chapter under the heading Fundamental rights of the citizen and in Article 21 of that chapter (III), it has been held that “no person shall be deprived of his life or personal liberty except according to procedure established by law”.


It is well known today that the concept of life as originally appearing in Article 21 has under gone a radical change through interpretation of the Hon’ble Supreme Court of India and now it is accepted position that right to livelihood and right to one’s legal emolument is an integral part of the concept of life and such emoluments would necessarily cover and include the right of pension on superannuation.  


We may also refer in this context that a person can be deprived of his life and liberty not only by procedure established by law, but, after pronouncement of the celebrated judgement of the Hon’ble Supreme Court of India in the case of Maneka Gandghi Vs State of Delhi, AIR 1978 SCC page 597, it has been held that the procedure must be fair and not arbitrary, whimsical or fanciful. 



We find from the dismissal order recorded by the S.P., Howrah that such dismissal order was recorded  presumably  on  the  sole  ground  that  the
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petitioner was convicted under section 29 of the Police Act and we want to make it clear that it is no case of the State Respondents that the Petitioner was found guilty on moral turpitude or he mis-appropriated Govt. money or he committed any graver criminal offence under the IPC.



We find that at this stage after lapse of more than a decade, it will not be possible to make any post mortem examination over the dismissal order recorded by S.P., Howrah, but, we are fully convinced that said dismissal order is not complete as the S.P., Howrah never took into consideration as to what would happen to the petitioner after his dismissal and on his superannuation regarding his claim of pension and other retiral benefits.


Attention of the S.P., Howrah in this context may be drawn to both Rule 8 and Rule 12 of Death – cum – Retirement Benefit Rule of 1971 and it will be clear from the entire scheme of Death – cum – Retirement Benefit Rule that the Government in its wisdom duly considered the possibility of such situation like the petitioner who is found guilty of a criminal charge or guilty of inefficiency and the Govt. held  that in such case, as a matter of automatic rule, the pension and retiral benefits of that delinquent employee cannot  be  taken 
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away and for that reason the Govt. framed the Rule 8 and Rule 12 to deal with the case of such delinquent employee.


We have already recorded that the S.P. Howrah did not consider this aspect at all and from his recording of the dismissal order, we have reason to hold that the present petitioner was really deprived of his life and for that matter his right to livelihood by not following any legal procedure not to speak of just and fair procedure. 


While reserving our comment on the dismissal order and while ignoring the appeal preferred by the petitioner which was not considered, we want to dispose of this Transfer Application and for that matter the pending writ petitions by directing the S.P., Howrah to take recourse to Rule 8 of Death – cum – Retirement Benefit Rule 1971. And after hearing the petitioner, the S.P. shall to fix up the admissible pension and gratuity in favour of the petitioner as permissible in law within 12 weeks from communication of this order. We caution the petitioner not to prefer any appeal before the S.P., Howrah and only to make appeal verbally seeking relief under Rule 8 of Death – cum – Retirement Benefit Rule. We also make it clear that petitioner is entitled to get his GPF amount and also  General  Insurance if  not  paid                       Contd………. P/8
earlier and we direct the S.P., Howrah to make arrangement for payment of those amounts including other legal dues of the petitioner within 12 weeks. 


We hope and firmly believe that the S.P., Howrah being a senior and responsible officer of the State would certainly appreciate the significance of Article 21 and he will carry out our order both in letter and spirit without taking any unnecessary pretext or plea. We dispose of this application accordingly. 

           Plain copy to both sides with liberty to the petitioner to serve a copy upon the S.P., Howrah at once for information and compliance.        

   (A.K.PATNAIK)                                                 (A.K.BASU)
      MEMBER (A)                                                 MEMBER (J)
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