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	For the Applicant      :    Mr.G.P.Banerjee                       

                                          Ld.Adv.

For the Respondent   :   Mr.A.L.Basu
                                          Mr.M.R.Chatterjee

                                          Ld.Advs.

              Today, we have taken up final hearing of this application filed by R.Ahamed in presence of both the sides. Petitioner in the Original Application has          prayed for setting aside of the order of the appellate authority recorded pursuant to the direction of this Tribunal in OA-6230 of 2008 and for his re-instatement after setting aside the order of punishment imposed against him by the disciplinary authority.
            The Petitioner has also filed a supplementary affidavit enclosing therewith the copy of the order of the Hon’ble High Court passed in WPST-599 of 2003 dated 27.06.11 and in the said application he has also enclosed the order of Deputy Inspector General of Police Railway West Bengal dated 11.11.11 which was again passed 


Contd………………
Contd………………
following the order of the Hon’ble High Court passed in WPST-599 of 2003. The Petitioner has prayed for quashing of that order of Deputy Inspector General also. 

          The State Respondent, on appearance, has filed reply giving the brief background of the case and contending that there is no ground at all to challenge the first appellate order which was recorded following the direction of this Tribunal and also the second order which has been recorded following the direction of the Hon’ble High Court on the sole ground that by drawing up a regular departmental proceeding and following all the principles of natural justice and giving ample opportunity to the Petitioner to defend his case, the Petitioner was held guilty and considering the gravity of the charge, he was rightly dismissed from service. 


Contd………………
Contd………………
              The State Respondent has categorically stated that in both the appellate orders, the authority concerned examined the judgement of the Criminal Court, which had gone in favour of the Petitioner and both the authorities rightly held that the area of the criminal trial and domestic inquiry being separate and distinct, there is no binding effect of the acquittal order of the criminal Court upon the final result of the disciplinary proceeding according to the Police regulation. The State Respondent has also stated that the Petitioner was found not guilty by the Criminal Court for want of evidence while in the departmental proceeding after proper examination of relevant witnesses including the complainant, the Petitioner was found guilty. The State Respondent has also stated that apart from being found guilty in the regular disciplinary proceeding, the second appellate authority has also upheld the order of dismissal on the ground of loss of confidence

Contd………………

Contd………………

by the department on such an employee who          tarnished the image of the department as well as considering his past record. 
            The Petitioner has filed a rejoinder challenging all the statement of the State Respondent. The Petitioner submits that both the appellate authority as well as the disciplinary authority failed to consider the bare fact that the Petitioner was not held guilty of the charge of extortion which was the principal charge in the departmental proceeding and naturally, the Petitioner could not be held guilty and such a major punishment of dismissal should not have been recorded by the disciplinary authority. The Petitioner submits that both the appellate authorities did not consider this aspect of the inquiry report and their findings therefore, must be held to be perverse and without any legal basis. The Petitioner both in rejoinder as well as in

Contd………………

Contd………………

 the supplementary affidavit has also taken the point that once, the Petitioner was acquitted by the Criminal Court subsequent to the departmental proceeding, the punishment of departmental proceeding cannot stand any longer in view of the judgement of the Criminal Court. 

           Today, when we have taken up this application for final hearing, Mr.G.P.Banerjee has reiterated all the points taken in the Original Application, in the supplementary affidavit as well as in the rejoinder. Mr.G.P.Banerjee has also repeated the point that as per the inquiry report, the charge of extortion was not proved. Mr.G.P.Banerjee, in addition to that point, submits that as the Petitioner was not held guilty by the Criminal Court, the dismissal order recorded in the departmental proceeding on identical charge or allegation cannot stand any longer and the Petitioner should be reinstated forthwith after setting aside the order of punishment and both the appellate orders. 

Contd………………  
Contd………………

             Mr.A.L.Basu submits that the Petitioner, at this stage, cannot raise any question either about the inquiry report or about the conduct of the inquiry. Mr.A.L.Basu submits that the Petitioner committed gross irregularity if not illegality by not placing the fact before                            the Hon’ble High Court regarding statutory appeal which he preferred earlier through the intervention of this Tribunal and when such appellate order has been challenged in the Original Application. Mr.A.L.Basu submits that in the strict sense of Law, the Petitioner has no scope to challenge the subsequent appellate order of 2011 and in fact, the Petitioner has not made any such prayer either by amending his Original Application or by making any prayer in supplementary affidavit. Mr.A.L.Basu submits that however, in the interest of Justice, this Tribunal can take into consideration the subsequent appellate order

Contd………………

Contd………………

along with the first appellate order and also the grounds taken by the Petitioner in the Original Application as well as in the supplementary application and from all those grounds taken together, we find that the only point of the Petitioner has been that because of his acquittal in the criminal case, his punishment of dismissal cannot stand any longer. Mr.A.L.Basu, in this respect, has referred to the reasoned order of the second appellate authority, where the authority has clarified why the judgement of acquittal shall not be binding on the authority. 
           We have heard both Mr.G.P.Banerjee and Mr.A.L.Basu in connection with the present application. This application has indeed a colourful history as appears from the record. The Petitioner was dismissed from service in the year 2003 and he approached this Tribunal in the year 2003 itself, by filing Original Application and that application was disposed of on the observation that after

Contd………………

Contd………………

recording of the final order of dismissal, this Tribunal cannot grant any relief and at best, the petitioner can be advised to prefer statutory appeal. 
            The Petitioner, however, did not prefer any appeal immediately, but, in the year 2008, by filing another application, he wanted direction for hearing of his appeal and this Tribunal granted such prayer and following the order of the Tribunal, the appellate authority disposed of the appeal and it is pertinent to mention that in the first appeal, the Petitioner took the same point that after his acquittal from the criminal case, the order of punishment can no longer stand and that point was duly considered and rejected by the first appellate authority.  
            The Petitioner filed WPST  in the year 2003 itself, challenging the order of the Tribunal recorded in 2003 and

Contd………………

Contd………………

 that WPST finally was adjudicated in the year 2011 and the Hon’ble High Court without being aware of disposal of statutory appeal earlier preferred by the Petitioner, granted the opportunity to the Petitioner to file an appeal with the idea that the Petitioner, in the past, did not exhaust such statutory right and following the order of the Hon’ble High Court, the second appellate order was recorded. 
             Now, coming to the point of the Petitioner as highlighted by the Mr.G.P.Banerjee, we find that the Petitioner wants to raise the point that in the inquiry report, he was not held guilty of the charge of extortion. The second point of the Petitioner as highlighted by Mr.G.P.Banerjee is same old point that after his acquittal from the criminal case, the punishment order can no longer stand. We have already mentioned that Mr.A.L.Basu has vehemently opposed both the points and particularly with reference to the second appellate order. 


Contd………………
Contd………………

            After going through the entire record and keeping in mind the background of the case, we apprehend whether we can allow the Petitioner at this stage to raise any point about the observation of the inquiring officer, more so, when such observation was accepted and upheld by two appellate authority successively. 

          We, however, may take a lenient view and may re-examine that point once again, although not permissible in law, only for sake of justice and also following the principle of natural justice. 

           The original charge was framed against the Petitioner for illegal detention of a woman on the allegation that she was a Bangladeshi National and that woman was forcibly brought to the Police room in absence of any lady Police Officer and there, she was humiliated

Contd………………

Contd………………

and it was also the allegation that she was forced to part with Rs. 1000/- in lieu of release from such illegal Police detention and the present Petitioner was instrumental behind the entire act. The Petitioner faced a departmental proceeding, witnesses were examined from both the sides and the complainant Asura Bibi was examined in detail and she was also cross-examined and the Petitioner       also examined his own witnesses. The Inquiring Officer after analyzing the evidence of both the sides, ultimately, held that the fact of bringing Asura Bibi in the Police room by the Petitioner in absence of any lady Police personnel was proved and it was also proved that there was indecent behavior with that woman in-side the Police room, but, Inquiring Officer did not find any tangible evidence to hold the Petitioner guilty of taking money from that woman by putting her in fear of death or bodily injury.  We must not be unmindful of the fact that the Petitioner

Contd………………

Contd………………

faced a domestic inquiry and not a regular criminal trial and for the sake of clean and proper administration, particularly, in the case of disciplined force, the disciplinary authority is to take a comprehensive view  and therefore, on examination of the inquiry                 report as a whole along with the statement of witnesses, the disciplinary authority accepted the inquiry report and held the Petitioner guilty and dismissed him from service having regard to the gravity of the offence and its impact both on morale of Police Force as well as on the faith and confidence of general people. 
            Now, if we examine the present contention of the Petitioner that he was not found guilty of the charge of extortion, we must record that this aspect cannot be taken in isolation at this stage and having regard to the totality of the inquiry report, we are to hold that this report was

Contd………………

Contd………………

 examined by two appellate authorities and they did not find any fault and at this stage, we have little scope to re-open that story. Now, we shall concentrate to the second and final point of the Petitioner, which he has been reiterating since 2008, first, before the first appellate authority and ultimately before the second appellate authority as per order of the Hon’ble High Court. The point of the Petitioner is that having been found not guilty by the Criminal Court, the department could not dismiss him on the basis of domestic inquiry. This issue has been examined by the Hon’ble Supreme Court time and again and in recent two judgements - (2012)1 SCC 442 Karnataka SRTC Vs. M.G.Vittal Rao and (2013)1 SCC 598 DIG & Anr. Vs. S.Samuthiram, the Hon’ble Supreme Court has categorically decided under what circumstances, the judgement of acquittal recorded by a competent Criminal Court can have any impact on the earlier dismissal order recorded in a departmental proceeding. 


Contd………………
Contd………………

            From the discussion and decision of the Hon’ble Supreme Court, the following points are derived :- (1) The Hon’ble Court has held that unless a person has been dismissed from service on the basis of conviction by a Criminal Court, the subsequent acquittal order of Criminal Court shall have no effect on the dismissal order recorded in domestic inquiry; (2) the Hon’ble Court has held that if it is not proved that the charges in both domestic inquiry and criminal case are same and identical, the acquittal order in Criminal Court shall have no impact on the dismissal order recorded in domestic inquiry; (3)The Hon’ble Court has held that if both the charges in criminal case and departmental proceeding appear to identical in that case also, if a judgement of acquittal is not based on evidence and merit, the said order of acquittal cannot have any impact on the dismissal order recorded in disciplinary proceeding; the Hon’ble Court further held that unless

Contd………………

Contd………………

there is any statutory provision in the Police regulation, there is no binding upon the disciplinary authority of Police department to accept the acquittal order of a criminal case to set aside or modify the order of punishment recorded in domestic inquiry and finally, their Lordships also held that if in a proceeding, the delinquent was punished and dismissed from service on the ground of loss of confidence by the employer having regard to the nature of charge framed against him, the authority shall have always liberty to pass the order of dismissal and there is no question of its re-consideration, even if, in view of subsequent acquittal order recorded by a competent Criminal Court.

             Now, in the light of above ratio of decision    derived from two decisions of Hon’ble Supreme Court  and coming to the fact of the present case, we find 

Contd………………

Contd………………

that the present Petitioner was not charged with the same offences/misconduct like the criminal case. The present Petitioner was acquitted by the Criminal Court not on merit, but, only for want of evidence as it appears from copy of the judgement. The present Petitioner was not dismissed from service following the conviction order of a Criminal Court. Finally, we find from the second reasoned order that the authority decided to retain the dismissal order on the ground that having regard to the gravity of the charge and the background of the Petitioner, his retention in service was not desirable as the authority has lost confidence on him. In view of above factual position and considering the position of Law decided in this area, we find no merit in the present application. We, therefore, dismiss the same.      
     Plain copy to both the sides.   
                       Sd/-                                                            Sd/-
    (SAMAR GHOSH)                                    (A.K. BASU)                                                                                                                                                                                                           

         MEMBER(A)                                         CHAIRMAN                           
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