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	For the Applicant                : Mr. S. Samanta,
                                               Mr. S. Banerjee,

                                               Ld. Advs.
For the State Respondent   : Mr. S. N. Roy,

                                               Ms. S. Agarwal,

                                               Ld. Advs.
For the A.G., W.B.              : Mr. B. Mitra.
          Today, we have taken up this application filed by Dibyendu Banerjee for final hearing and order in presence of Ld. Advocate of petitioner, State Respondent and representative of A.G., W.B, as we find that State has already filed reply and petitioner has also filed rejoinder. 
          Petitioner filed the original application along with a supplementary application with certain prayer which includes to treat his suspension between 1998 
and till the date of his superannuation as ‘spent on duty’ and to release all  admissible financial benefit of that period, to quash on going disciplinary proceeding started against him a few days before his retirement and finally, to release regular retiral benefit on his superannuation. 

          The petitioner in support of his above prayers has stated in the original application as well as in the supplementary application that he was involved in a criminal case started in the year 1998 over an alleged custodial death of a person of Thakurpukur P.S. and soon after starting of the criminal case, he was put under suspension by the Higher Authority. The petitioner submits that the Higher Authority never reviewed his suspension order and in fact, the 
suspension order was in force till the date of his retirement. The petitioner submits that the Higher Authority just a few days before his retirement also in a vindictive manner started a disciplinary proceeding on the self same charges which were subject matter of the criminal case. The petitioner, therefore, submits that as he suffered the suspension order for a long period and the disciplinary proceeding cannot continue for self same charges being the subject matter of an earlier criminal case, the disciplinary proceeding should be quashed and the suspension period of the petitioner should be treated as ‘spent on duty’ and he should get all his admissible benefit covering the suspension period. 
          The State Respondent has filed reply and in the 
reply, State Respondent submits that on the basis of recommendation of State Human Rights Commission, D.S.P., C.I.D. filed a suo mottu F.I.R. against the petitioner and some others over the custodial death of one Babai Biswas and the petitioner was suspended since being a Police Officer, he was prima facie found to be involved in the said criminal case.

          The State Respondent submits that as the Higher Authority felt it proper and expedient for administrative transparency to start a disciplinary proceeding also, the disciplinary proceeding was started and not on identical charges as alleged by the petitioner. The State Respondent submits that the Departmental Authority is taking all the steps for early completion of the departmental proceeding, but, the 
petitioner on one pretext or other is always dragging the departmental proceeding. The State Respondent submits that, although, petitioner has retired from service, but, under the provision of D.C.R.B. Rule, 1971 as a criminal case as well as departmental proceeding are pending against him, he cannot get save and except interim allowance as provided in Rule 14 of D.C.R.B. Rule, 1971. The   State Respondent submits that the fate of the suspension period suffered by the petitioner can be decided only after completion of the criminal case. The petitioner has filed rejoinder challenging the statement of the State. Today, when we have taken up final hearing of this application, we have heard submission of Mr. Samanta appearing for the petitioner along with Mr. Banerjee and we have 
also considered submission of Mr. S. N. Roy and Ms. S. Agarwal. 

          Before dealing with the respective points raised by the Ld. Advocates, we must briefly state the background of this case.

          On the complaint made by parents of one Babai Biswas,  who  died  while  in   custody  of Thakurpukur P.S., the State Human Rights Commission held a thorough investigation through its Full Bench and in course of investigation different witnesses and documents were examined by the Commission and ultimately, Commission recommended the State Government to launch prosecution against the present petitioner along with 
some other Police Personnel, Doctors and Executive Magistrate.
          Following the recommendation of the Human Rights Commission, the State Government through D.S.P., C.I.D. lodged the F.I.R. and the criminal case was started U/s. 304(2)/201/34 IPC along with other relevant sections of the IPC. After starting of the criminal case and being satisfied about the prima facie involvement of the petitioner as I.C. of Thakurpukur P.S., the Authority put the petitioner under suspension in the year 1998. It appears that the Authority also started a disciplinary proceeding in the year 2006 before superannuation of the petitioner. The petitioner after receipt of the notice of the departmental proceeding did not face the said proceeding on 
different pretexts as it is clear from his own documents filed with the original application.

          It is relevant to mention that in the year 2008, the Additional Sessions Judge has delivered judgement in the criminal case and in the said Judgement, this petitioner was held guilty U/s.201 read with 34 of the IPC and he has been convicted to suffer S.I. for two years with a fine to Rs. 5,000/-. Although, petitioner has not filed any scrap of paper to show that he was granted bail after filing of criminal appeal before the  Hon’ble High Court, but, from the averment of the petition, we have come to learn that petitioner has since been released on bail in connection with his criminal appeal now pending before the Hon’ble High Court. 
          In the above background, we have heard Mr. Samanta in connection with the prayers of the petitioner, we have also considered the submission of State Respondent rejecting the claim of those prayers. 

          So far the prayer no.-1 of the petitioner is concerned, it can be stated that as the petitioner was put under suspension in connection with a criminal case and as the appeal is continuation of the criminal case so long the appeal is not disposed of finally, the suspension period of the petitioner cannot be decided. This is the clear position of law and hence, the first prayer of the petitioner cannot be considered at this stage. 
          As regarding the prayer of quashing of the disciplinary proceeding, we find that according to the 
petitioner, as the charges of the departmental proceeding appear to be identical, with those of the criminal cases, the departmental proceeding should be quashed. We do not find any logic or legal provision behind this submission of the petitioner. 
        We have examined the charges of the disciplinary proceeding and also the charges framed against the petitioner in criminal case and although, some of the charges may appear to be identical, but, we hold that on that ground, the disciplinary proceeding cannot be quashed, but, we must observe that as in this case, there has been a judgement on the criminal case by the Trial Court convicting the petitioner and the petitioner has preferred an appeal, in view of the charges framed in the departmental proceeding, it is desirable and also 
in the best interest of justice to stay the departmental proceeding till the disposal of the criminal appeal and this is more important considering the fact that if in the ultimate analysis the conviction of the petitioner is upheld even by the Appellate Court, the State Respondent is to think afresh regarding the disciplinary proceeding. 
          As both disciplinary proceeding and the criminal case are pending against the petitioner till date under the provision D.C.R.B. Rule, he shall not get anything more than interim allowances and as such his prayer of relief of normal retiral benefit also fails.

          In view of our above observation, the application is disposed of.

             Plain copy to all the sides.

             Sd/-                                                        Sd/-
 (SAMAR GHOSH)                                          (A.K. BASU)                                                                                                                                                                                                                 
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