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	      For the Petitioner : Mr. P. Banerjee,
                                   Mr. G.P. Banerjee,

                                   Ld. Advocates.
     For the State Respondent :  Mr. S.N. Roy,
                                                 Ld. Advocate.
    Petitioner has filed affidavit of service.  Let it be kept on record.

    Petitioner by filing this application has prayed for appropriate order, quashing the order for starting a disciplinary proceeding against him by Memo dated 13.05.2013 and also the consequential order dated 11.12.2013 on the ground that on the selfsame fact, the department already started a criminal case in the year 1999 and the petitioner was ultimately charge sheeted in that criminal case and the criminal case came up for trial before Special Court.
     The petitioner submits that the Special Court by a judgment dated 30.08.2011 acquitted the petitioner from the charge, finding no material evidence against him.

     The petitioner contends that since 1999, he was put under suspension and only after being acquitted from the criminal case and on the strength of an order of this Tribunal, he was reinstated and this clearly indicates that the Disciplinary Authority had full knowledge about the result of the criminal case.
     The petitioner submits that after knowing the result of the criminal case, the Disciplinary Authority again started a departmental proceeding by the impugned Memo and according to the petitioner, at this stage, the petitioner cannot be subjected to a proceeding which was almost identical with the charge of the criminal case and where the petitioner has been fully exonerated.

     We have taken up consideration of this application in presence of both the Ld. Advocates for the petitioner and the Ld. Advocate for the State Respondent.

     Generally, for disposal of any application before this Tribunal, there is a system of asking for reply, but, at the same time, we cannot be oblivious of the legal position that this Tribunal is not bound to follow the strict procedure, but, it has the liberty to dispose of any case according to the merit of the same.
     In this present case, the fact remains undisputed that the petitioner was charge sheeted in a criminal case which was instituted in the year 1999 for alleged defalcation of an amount of Rs.60,000/- from Barrackpore Treasury.  It is unknown to us why the Disciplinary Authority in the year 1999 itself did not start a departmental proceeding because the law is very clear in this regard that there appears no legal bar to continue a departmental proceeding, even if there is a simultaneous criminal proceeding against the delinquent.

     Be that as it may, when the Disciplinary Authority did not prefer to start a disciplinary proceeding in the year 1999, now after acquittal of the petitioner after a gap of 12 years from the criminal case, is it permissible for the Disciplinary Authority to start a departmental proceeding in the year 2013?  That is the question to be answered by this Tribunal and for which in our considered view, no reply is at all required.
     Ld. Advocates for the petitioner submit that from the fact of the criminal case and also from the substance of the charge now drawn against the petitioner in the departmental proceeding in the year 2013, it is crystal clear that both the charges happen to be identical in every minute detail and, hence, it will be sheer abuse of the process of law if the disciplinary proceeding is permitted to continue, it would also mean double jeopardy for the petitioner.

     Mr. Roy in his usual frankness has not disputed the factual position, but, he submits that there is no legal bar for the Disciplinary Authority to start the departmental proceeding at any stage, even after acquittal of the petitioner from the criminal proceeding.

     After hearing both the sides, we make it clear that there is substance in the contention of Mr. Roy that the Disciplinary Authority is well within its jurisdiction to start a separate disciplinary proceeding, even if a delinquent may be exonerated from a criminal charge, but, the question is not of legality but that of propriety of the Disciplinary Authority which is very much essential for a Government servant.

     In this case, undisputedly the Disciplinary Authority had the full jurisdiction to start the disciplinary proceeding in 1999 itself when the criminal case was started, but, for reason unknown to us, the same procedure was not adopted and naturally when the petitioner suffered a long 12 years and ultimately he was acquitted of the criminal case, would it be proper, fair and impartial function of the State Administration to again start a disciplinary proceeding on the selfsame matter for which there has been a verdict from a competent Criminal Court and our answer to this issue is totally negative.

     In the result, we quash the disciplinary proceeding against the petitioner and the application is accordingly allowed.

     Plain copy to both the sides.       

           Sd/-                                                           Sd/-

(SAMAR GHOSH)                                         (A.K. BASU)

   MEMBER(A)                                              CHAIRMAN       
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