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	For the Applicant   :   Mr. B.R. Neogi
                                    Mr. A.K. Sinha

                                    Ld. Advs.
For the Respondent 1 & 2:   Mr. A.L. Basu, Ld. Adv.
For Respondent No. 3  :       Mr. A.K. Sengupta, Depttl. Rep.

Petitioner has filed affidavit of service pursuant to our direction and let it be kept with the record. 

As Mr. A.L. Basu is appearing to represent State respondents 1 and 2 and as those State respondents have not filed any reply and Mr. Basu prays for making his oral submission in support of the impugned order, we have taken up this application for final hearing and order in presence of all concerned. 

Mr. Basu also submits that he did not receive necessary instruction from respondent No. 2. 

Now, coming to the merit of the present application, we find that petitioner by filing this application has challenged both the order dated 2nd January, 2013 as well as the order dated 29th January, 2013 both issued under the signature of one S. Ghosh, Secretary to the Government of West Bengal.  The petitioner submits that it would appear from the text of the order of both 2nd January 2013 as well as 29th January, 2013 that following the judgement of Hon’ble High Court recorded in WPST No. 172 of 2012 and also direction of this administrative Tribunal recorded in O.A. 3237 of 2008 dated 16th November, 2010, the petitioner was allowed to resume his duty in his promotional post of Deputy Magistrate and Deputy Collector under W.B.C.S. (Executive) cadre. 
Petitioner contends that after narrating the background of court cases and after recording the order of revocation of reversion order dated 3rd July, 2008, the authority at the same breathe recorded that petitioner as SRO II under Land and Land Reforms Department prior to joining his promotional post in the W.B.C.S. (Executive) cadre shall be treated as on suspension with effect from 2nd December, 2005. 

Petitioner contends that in the subsequent order of 29th January, 2013, repeating the same thing, the authority granted subsistence allowance treating the petitioner as under suspension as SRO II.  Mr. Neogi appearing for the petitioner submits before us that both the impugned orders on the face of record depict a picture of complete non-application of mind by the State government. Mr. Neogi submits that in the body of the order 2nd January, 2013 it has been clearly stated that petitioner was promoted in W.B.C.S. (Executive) cadre with effect from 7th December, 2005 and his such promotion order was revoked on 3rd July, 2008.  Mr. Neogi submits that it is very difficult to swallow how the petitioner who was never put under suspension at the time of his promotion or prior to that in December, 2005 could be served with a suspension order as SRO II. 

Mr. Neogi submits that after getting promotional order and in view of subsequent pronouncement of Hon’ble High Court as well as this Tribunal, when the petitioner’s position was restored in the promotional post of W.B.C.S. (Executive) cadre, the petitioner by no stretch of imagination can be considered as S.R.O. II and hence, there is no question to treat him as a suspended officer in the designation of S.R.O. II and this action is totally misconceived in fact and law. 
We have earlier recorded that Mr. Basu is in total predicament by not getting prior instruction from P&R Department and he has simply supported the impugned order as per instruction of his client.  Now, we may examine the legality and propriety of both the orders 2nd January, 2013 and 29th January, 2013 in the light of averments of the application and submission made by both Mr. Neogi and Mr. Basu. 
We need not record any background of the present case since in the order of 2nd January, 2013 the Department itself has depicted the background of the case.  The Department has admitted and accepted that petitioner was promoted on 7th December, 2005, which categorically asserts that at that time, there was no suspension order upon him and had there been any suspension order, there could have been no question of giving him promotion to the Executive cadre of W.B.C.S.
From the above assertion of the Department itself it is very much clear that the suspension order dated 2nd December 2005 was never served upon the petitioner so long he was holding the post of S.R.O. II under the Land and Land Reforms Department and it goes without saying that logically when a person has left behind his earlier status and assumes the new status, the earlier suspension order cannot be referred to for his future service period and on this aspect also the order of suspension issued on 2nd January, 2013 is prima facie bad in law and to some extent vindictive and arbitrary on the part of the State government.  
Now, coming to another aspect as reflected by submission of Mr. Neogi we found that petitioner after getting favourable order from the Hon’ble High Court as well as from this Tribunal got back his promotional post from the date when the original promotion order was given effect to and in that context subsequent action to treat him as S.R.O. II and to put him under suspension is a logical fallacy which is totally unexplained to us.  
In view of above observation and as we gather from the impugned order itself, we have no hesitation to hold that both the orders dated 02.01.2013 and 29.01.2013 are bad in law so far it relates to suspension of the petitioner and granting of subsistence allowance and those must be set aside. It is further ordered that petitioner shall be treated to have been promoted to W.B.C.S. (Executive) by Notification dated 22.12.2005 and continued as such till retirement without suspension. As a consequence, petitioner shall enjoy all benefits which is due to him holding inter alia that there is no suspension order as W.B.C.S. (Executive) cadre.

The application is accordingly disposed of.  

Plain copy to both the sides.

Sd/-                                                               Sd/-
(SAMAR GHOSH)                                            (A.K. BASU) 

 MEMBER (A)                                                  CHAIRMAN
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