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	For the Applicant        :    Ms.S.Biswas
                                            Ld.Advs.

For the Respondent   :     Mr.S.N.Ray

      Ld.Adv.

              Today, we have taken up final hearing of this application, filed by the Petitioner R.Dutupadhyay in presence of the Ld.Advs. of both the sides. The Petitioner by filing this application has prayed for cancellation/withdrawal of the memo. no. 212/RO dated 13.01.12 by which, the authority concerned wanted to initiate a departmental proceeding against the Petitioner on the allegation of acquisition of property and           wealth disproportionate to her known source of legal income. 
             The Petitioner submits that much before issue of memo. dated 13.01.12, the relation between the Petitioner as public servant with the master that is disciplinary authority ceased to exist with submission of resignation letter by the Petitioner on 11.11.10. 


Contd………………
Contd………………
          The Petitioner contends that although for some ulterior motive, the authority did not respond to the resignation letter of the Petitioner, but, under rule 840 (c), the Petitioner’s resignation was deemed to have been accepted within 2 months from submission of the same and hence, even if there was no formal order accepting the resignation, in the eye of law , it will be taken for granted that the Petitioner resigned from service after expiry of 2 months from the date of submission of resignation letter. The Petitioner, therefore, concludes that once she resigned from service and such resignation has become operative, there was no scope for the disciplinary authority to start the alleged proceeding and hence, the proceeding is misconceived in law and it should be quashed with cost to the Petitioner. 

Contd………………

  Contd………………
             The State Respondent, on appearance, has filed a reply and after denying all the material allegations of the Petitioner, the State Respondent in para 8 of its reply has given the brief background of the case and narrated its position vis-à-vis the prayer of the Petitioner. 

           The State Respondent has stated that the Petitioner after taking study leave for 2 years, did not resume her duty in spite of receipt of repeated messages and in fact she remained absent without permission and during such unauthorized absence period, she tendered her resignation on 10.11.10. 

            The State Respondent has clarified that soon after receipt of the resignation letter from the Petitioner, the Deputy Inspector General by memo. dated 22.12.10 informed that her resignation cannot be accepted at this stage when a Vigilance inquiry is pending against her at inquiry stage. 


                                                    Contd………………

Contd………………

          The State Respondent has stated in its reply that on receipt of complaint against the Petitioner regarding acquisition of disproportionate wealth by her, a Vigilance inquiry was already initiated way back on 27.08.10 which is available at annexure R-2 of the reply and the Petitioner knowing fully about this background ventured to file her resignation letter during her unauthorized absence from service. 

             The State Respondent contends that the Petitioner has totally misinterpreted provision of rule 840 (c) of Police Regulation of Bengal as under that provision, the Police Officer seeking to resign was given scope of submission of such resignation letter within certain period and clause (c) specifically deals with the notice period, but, there is nothing in clause (c) of rule 840 requiring the authority to accept of such resignation without application of its mind. 

Contd………………
Contd………………

             The State Respondent concludes that although under rule 840, the Petitioner might have submitted her resignation, but, the authority in the background of a pending Vigilance inquiry against her, did not think it fit and proper to accept such resignation and hence, there is nothing wrong on the part of the disciplinary authority to initiate the disciplinary proceeding when at the time of initiation of such proceeding, the Petitioner was neither dismissed from service nor she can be treated to have resigned from service, but, she was very much in service although she was on unauthorized absence. The State Respondent, therefore, submits for rejection of the application with cost to the State. 

          The Petitioner has filed rejoinder and in the rejoinder, the Petitioner has reiterated her point regarding the scope of rule 840 (c) of PRB. The Petitioner submits

Contd………………
Contd………………

that she was not aware of any pending vigilance inquiry at the time of submission of her resignation letter and the disciplinary authority with some sinister design, manipulated papers to show that the Petitioner has prior knowledge. The Petitioner submits that as she submitted her resignation within the stipulated period as contained in rule 840 (c), it must be taken for granted that after expiry of 2 months from the date of submission of her resignation letter, the authority accepted her resignation and on the basis of such acceptance of resignation, there is no scope to initiate the disciplinary proceeding. 
            Today, at the time of final hearing, Ms.S.Biswas appearing for the Petitioner has reiterated the points taken in Original Application as well as in the rejoinder. Ms.S.Biswas submits that in view of specific provision of rule 840 (c) by which, a Police Officer was entitled to

Contd………………
Contd………………

 resign giving on 2 months notice, as the Petitioner duly complied with such provision, her resignation could not be denied and hence, the State Respondent is totally wrong holding that the Petitioner is still in service. Ms.S.Biswas submits that in her resignation, she explained that due to her personal family problem, she cannot continue her service and that was sufficient reason for acceptance of her resignation and when under the provision of rule 840, the authority did not send any response with some ulterior motive, under operation of law, her resignation became operative and the authority cannot start any disciplinary proceeding. 

             Mr.S.N.Ray with reference to the rejoinder submitted by the Petitioner after receipt of the reply of the State contends that it is very astonishing to note that the Petitioner has not denied the assertion of the State Govt.

Contd………………
Contd………………

 made in para 8 of its reply. Mr.S.N.Ray submits with reference to the rejoinder that the Petitioner only commented that such reference of the State Respondent in para 8 appears to be irrelevant for adjudication of the issue, but, there is no whisper that such assertion of the State Respondent is not correct or contrary to official record. 

            Mr.S.N.Ray contends that when the Petitioner has not challenged the contents of para 8 of the reply, it will be very clear that the Petitioner accepted the factual position that after expiry of her study leave till submission of her resignation letter, she remained absent from her official duty in spite of repeated notice. Mr.S.N.Ray submits that the Petitioner has not challenged that Vigilance inquiry 

Contd………………
Contd………………

 was started on 27.08.10 and she submitted her resignation on 10.11.10 and the reason for submission of such resignation is very much clear on the face of record. 
             Mr.S.N.Ray submits that on plain and simple reading of rule 840 (c), it would appear that there was no statutory mandate that once, a Police Officer has submitted the resignation, the authority is bound to accept it. Mr.S.N.Ray submits that the plain and rational interpretation of rule 840 (c) is that a Police Officer is required to submit his resignation prior to 2 months from the date of effecting such resignation and it has been clarified that in certain cases, such notice of 2 months is not mandatory, but, in other case, particularly, in case of resignation whole inquiry is pending, such notice is mandatory. Mr.S.N.Ray concludes that as               resignation of the Petitioner was not accepted and as the authority      thought     it     fit      and      proper      in                                              

Contd………………
Contd………………

 public interest not to accept the resignation in view of pending inquiry, it is very much clear that the Petitioner is still in service, naturally, the authority is entitled and empowered to initiate the disciplinary proceeding, if there appears sufficient material in support of such proceeding. 

            We have heard and considered the submission of both the sides. As the Petitioner has not confronted the factual position that she did not resume her duty after expiry of her study leave till submission of her resignation letter, it can be taken firmly that the Petitioner during his unauthorized absence submitted the resignation letter and with full knowledge that a vigilance inquiry had already started. 
            Apart from what has been stated above,  we may come  to    the legal   aspect   relating   to   the   claim   of

Contd………………
Contd………………

 the Petitioner that she shall be treated to have already resigned from her service following her resignation letter dated 10.11.10.

              Ms.S.Biswas has relied on 840 (c) to place her point. We have examined that provision carefully and in our considered view, rule 840 (c) does not give any mandate upon the appointing authority or any other appropriate authority to accept the                          resignation immediately after expiry of the period of notice. On going through the provision, we further notice that neither there is any provision for acceptance of resignation letter nor there is any contemplation of deeming acceptance of such resignation after expiry of the notice period. What we gather from that rule is simply requirement of service of notice by a Police Officer seeking resignation in order to be eligible to apply for resignation. 

Contd………………
Contd………………
          Now, coming to the basic question of service jurisprudence, it may be clarified that unlike voluntary retirement where under WBSR Part 1, there is a deeming clause for acceptance of voluntary retirement after expiry of certain period as mentioned in the relevant rule, there is nothing either in WBSR Part 1 or in Police Regulation  requiring automatic acceptance of resignation letter soon such resignation is submitted or after expiry of the notice period. As the offer and acceptance of a contract is the product of bilateral agreement, similarly, the acceptance of resignation is also a bilateral act and the appointing authority reserves the right not to accept resignation of course showing cogent reason. 
               In this particular case, we find from record which has not been disputed by the petitioner that before filing of the resignation letter, the Petitioner was absent from duty 


Contd………………
Contd………………

for continuous period without permission and leave and during that period already there was initiation of a Vigilance inquiry relating to acquisition of disproportionate assets by her and in view of such development, the authority did not think it fit and proper to accept resignation in the interest of public service and also to protect the image of the force. In such a situation, where there is no provision of deemed acceptance of resignation, we cannot accept the contention of the Petitioner that with the submission of the resignation letter, she is no longer in service.  If acceptance of resignation on expiry of whole period is mandatory or automatic even when a vigilance enquiry is pending, it would mean that an employee can use this provision as a tool of avoiding enquiry or punishment, which can never be accepted, more so in the case of a member of a disciplined force. 


Contd………………
Contd………………

            To conclude, we hold that the Petitioner is very much in service and the disciplinary authority is well within its competence to initiate disciplinary proceeding and hence, we do not find any merit behind the prayer of the petitioner for cancellation of the departmental proceeding.                                                             
            The application, therefore, fails, but, without any order as to cost.      
               Plain copy to both the sides.
    (SAMAR GHOSH)                                    (A.K. BASU)                                                                                                                                                                                                           

         MEMBER(A)                                         CHAIRMAN              
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