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Skg/Sourav.            
	For the Petitioner : Mr. S.N.Roy,
                              Mr. B.Nandy, Ld. Advs. 

For the State Respondent : Mr. M.N.Roy, Ld. Adv. 

         
Petitioner has filed affidavit of service and as Mr. M.N. Roy has appeared to represent the State Respondent, we have taken up consideration of this application, which has been included in day’s list by mentioning. 

                 It appears that the original date given by the Registry was 18th June, 2014, but, Mr. B.Nandy, the Ld. Advocate on record has preponed the date and the application has been taken up today for consideration, on such prayer for pre- ponment. 

                The petitioner has filed this application challenging the final order recorded against him by Deputy Inspector General of Police (Presidency Range) dated 15th August, 2013. The petitioner has stated in his application that the Disciplinary Authority started a proceeding against him in the year 2004 on several allegations including misappropriation of huge amount of Government money by forging documents, while acting as a T.A.Bill Clerk and thereby misappropriating public money. The petitioner submits that the authority also instituted a criminal case against him on identical charges. 
              The petitioner submits that he was put under suspension and after delivery of judgement by the Criminal Court in the year 2008, his suspension order was withdrawn. 

               The petitioner contends that even after delivery of judgement in the Criminal Court, the authority continued the disciplinary proceeding and finally a report was submitted in July, 2013 and the disciplinary authority after considering that report imposed the impugned punishment, which has been challenged by this application. 

                The petitioner has taken the following grounds in support of his prayer in the original application :- 

               The first ground of the petitioner is that once, he has been acquitted in the criminal case, there was no legal justification to proceed with the departmental proceeding further and hence, the entire enquiry and the final order appears to be not sustainable in law; 
               The second point of the petitioner is that when the criminal court after scanning of evidence found him not guilty of the charges, the Enquiring Authority by making a perverse approach held him guilty which cannot be sustained; 

               The third ground of the petitioner is that without considering the evidence on record and without making proper appreciation of the same, the Enquiring Authority in a most motivated manner held the petitioner guilty of all the charges and such report cannot be accepted; 

              The petitioner finally has taken the point that the final order of punishment was recorded against him without serving any second show cause notice and hence, there has been clear violation of statutory provision and that would make the entire punishment vitiated in law.

          Mr. M. N. Roy, appearing for the State Respondent submits that certain salient feature of the present case may be placed before this Tribunal for proper appreciation of the case of the petitioner .

          Mr. Roy submits that it would appear from the record itself that while the petitioner obtained an order of acquittal from the Criminal Court in the year 2008, he did not approach either the Disciplinary Authority or this Tribunal with the plea that when he is found not guilty  in the criminal case, there is no scope for further departmental enquiry when the charges framed in the criminal case and the charges framed in the departmental proceeding appear to be identical and by such conduct of the petitioner, it can be reasonably stated that the petitioner waived his right of challenge in this regard clearly. 

             Mr. Roy next submits that the petitioner waived his right to challenge the departmental proceeding after being acquitted in the criminal case is amply demonstrated from the subsequent conduct of the petitioner when in the year 2009 itself, he filed a full-fledged written statement of defence in the departmental proceeding.

              Mr. Roy submits that if the grounds taken by the petitioner are examined carefully, it would appear that the petitioner has not challenged the conduct of the proceeding, but, he has challenged the decision of the enquiring authority and the law in this field is very much settled that this Tribunal can exercise judicial review, where there are allegations regarding conduct of the enquiry or regarding violation of any statutory rule or flouting of any principle of natural justice, but, this Tribunal can not act as a Court of Appeal and it can not interfere with the decision , which has been taken in the prescribed statutory manner. 

             Mr. Roy submits that in the criminal case, after examining 17 witnesses, the Criminal Court was pleased to hold that sufficient evidence including the Investigating Officer was not placed before the Criminal Court and that apart, certain relevant documents were also withheld by the prosecution, which compelled the Criminal Court to hold that the charges were not proved beyond reasonable doubt. 

             Mr. Roy submits that it is well accepted position of law that in the field of departmental proceeding, the Enquiring Authority shall not be guided by the doctrine of “proof beyond doubt”, but, shall be guided by the doctrine of “preponderance of probability” and it will appear that before domestic enquiry , as many as 31 witnesses were examined and all of them were cross examined by the present petitioner and after considering the statement of those witnesses along with the relevant documents, the Enquiring Officer reached the conclusion and naturally, there is no reason or logic to support the contention of the petitioner that Enquiring Authority acted motivatedly, but, the Enquiring Authority reached the conclusion after proper appreciation of evidence leaving no room for any interference by this Tribunal. 

              Finally, Mr. Roy submits that the Disciplinary Authority in a most considered manner recorded the order of punishment and in fact, after a couple of year, the petitioner shall not bear any burden of that punishment. Mr. Roy submits that so far the grievance of the petitioner is made against the treatment of the suspension period as confirmed, it may be submitted that as the petitioner was put under suspension in connection with the departmental proceeding, the State Respondent fairly withdrew the suspension order after his acquittal, but, once he has been held guilty in the departmental proceeding, his suspension order cannot be treated as “Spent On Duty” under the Rule. Mr. Roy, therefore, submits that when petitioner is interested to get the matter disposed of by this Tribunal at the admission stage, the application should be disposed of accordingly in view of his submission. 

               Mr. S. N. Roy has frankly submitted that the petitioner is not aggrieved so much with the impact of his punishment, but, he is aggrieved mainly for treatment of his suspension period as confirmed, because, the petitioner shall suffer great financial difficulty for not getting full salary and other service benefit of the suspension period. 

              We must record that on examination of the entire application, the judgement of the Criminal Court, the enquiry report and the final order of the Disciplinary Authority as well as after meticulous examination of the grounds taken by the petitioner in support of his prayer for quashing of the final order, it appears to us that the petitioner has approached this Tribunal not at the appropriate stage, but, he has approached the Tribunal only after waiving his right to take any plea to challenge the disciplinary proceeding on the strength of his acquittal order obtained from the Criminal Court. 
               This petitioner was acquitted in the year 2008 and he did not take any plea at that time that in view of his acquittal , the pending disciplinary proceeding should not continue, on the contrary, he submitted his written statement of defence relying on the judgement of the Criminal Court to face the departmental proceeding. 

               Now, from the grounds taken by the petitioner, we find that he is aggrieved with the decision of the Enquiring Authority holding him guilty, but, he has not taken any point against the conduct of the Enquiring Authority in concluding the departmental proceeding. 

              Now, we fully share view of the Ld. Advocate for the State Respondent that once an Enquiring Authority after fully complying with the statutory requirement and in presence of the delinquent completed the departmental proceeding on the basis of evidence and reaching a definite conclusion, unless there is apparent perversity in the approach of the Enquiring Authority, there is little scope for the Tribunal to interfere with the decision, because, the Tribunal cannot act as a Court of Appeal and cannot have any power to substitute its own finding with that of the Enquiring Authority, which was reached through a legal process. 

           Thus, in our view, there is practically no ground for the petitioner to challenge the final order. The petitioner has, however, taken a point that he was not served with second show cause notice before recording the final order, but, we may mention that under Rule 10(12) of CCA Rule, 1971, the stoppage of increment being a minor punishment, there is no statutory requirement for serving a second show cause notice. 

                Now, after hearing both the sides, we are disturbed with only one aspect of the punishment order that relates to the fact that the Disciplinary Authority did not elaborate what will be the impact of the suspension period upon the future service position of the petitioner and to dispel any doubt in this regard without disturbing the other part of the punishment order, we direct the Disciplinary Authority to record that even if the petitioner’s suspension period has been confirmed, the entire suspension period must be taken into consideration while calculating his retiral benefit at the time of his superannuation. 

                In the facts and circumstances of the present case, when the authority himself concluded that the petitioner alone could not have been made responsible for such a huge financial loss of the Government and imposed a very considerate and just punishment against the petitioner, such direction of this Tribunal must be honoured.  

               With the above modification, we dispose of this application for the interest of the petitioner alone.
               Plain copy to both the sides.  
          Sd/-                                                             Sd/-    

(Samar Ghosh).                                              (A.K.Basu).

Member(A).                                                    Chairman. 
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