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	For the Applicant           :     Mr.G.P.Banerjee
                                                Mr.R.K.Mondal
                                                Ld.Advs.
For the Respondent       :    Mr.A.L.Basu
                                               Mr.M.R.Chatterjee

                                               Ld.Advs.

               Today, we have taken up the application of Mr.S.Biswas for final hearing and order in presence of both the sides. Before dealing with the present case, we must bring on record the relevant fact of this case in order to appreciate the rival contention raised before us today. Mr.S.Biswas originally filed OA-2827 of 2006 before this Tribunal challenging his re-fixation of pay as per advice of A.G.W.B. and also challenging the order of recovery made from his gratuity on the ground of overdrawal.
             The main contention of the Petitioner before the Tribunal was that he was directly appointed to the post of 2nd class Driver of Inland Water Transport Directorate and his case was not a promotion. The Petitioner  alleged 

Contd…………………
Contd…………………
that treating his joining as promotional post, the A.G.W.B. advised for re-fixation of his pay and allowance to his disadvantage. 

            As before this Tribunal in spite of notice, the State Respondent did not appear to contest this case, the Tribunal on hearing the Petitioner alone and considering the documents produced by the Petitioner held that the Petitioner’s post was that of promotional post and not a case of direct appointment. The Tribunal, however, granted benefit to the Petitioner by asking the authority not to deduct amount as overdrawal. 

              The Petitioner being aggrieved by and dissatisfied with the observation of the Tribunal, preferred WPST-310 of 2009. The Hon’ble High Court while disposing of that WPST-310 of 2009, decided to refer the issue relating to


Contd…………………
Contd…………………
promotion/direct appointment to Director of Inland Water Transport Directorate for a decision without disturbing the other part of the order of the Tribunal regarding recovery issue. 

             Following the direction of the Hon’ble High Court, the Director of Inland Water Transport Directorate recorded the order in presence of the Ld.Adv. for the Petitioner and in that order, the Director giving five reasons, ultimately, decided that the post in question was a promotional post and not direct appointment. 

           The Petitioner was advised to challenge that order of the Director before the Hon’ble High Court by filing        the contempt application and the Hon’ble High Court directed the Petitioner to approach this Tribunal for challenging the said order and this is the background for taking up the application again before us. 


Contd…………………
Contd…………………

The State Respondent has filed reply in the present application supporting the order of the Director and the Petitioner has filed rejoinder challenging the order of the Director. 

             Mr.G.P.Banerjee has reiterated the earlier point taken by the Petitioner that had it been the case that the Petitioner was promoted, then there could not have been a clause that such promotional order would be temporary in nature. Mr.G.P.Banerjee has also taken the point that in a similar case, another candidate was given the benefit of direct recruitment, but, in the case of the Petitioner, there has been blatant discrimination. Mr.A.L.Basu, in reply, submits that the Director in his elaborate order has clarified why the post of the Petitioner shall be considered to be a promotional post and there is nothing coming from the Petitioner either from the rejoinder or from the original application to challenge those decisions. 


    Contd…………………
Contd…………………
            On hearing both the sides and after examination of all the relevant documents including the judgement of the Hon’ble High Court as well as the order of the Director, we notice that the Hon’ble High Court was of the view that since, the promotional post was treated as temporary that could not be a promotional post and the Director has clarified that in case of all promotional post, the authority before confirmation as a matter of procedure keeps the promotee under probation to watch his performance and if the performance is proved to be satisfactory, then only the question of confirmation would arise. 
               Mr.A.L.Basu, in this respect, has drawn our attention to the memo. dated 10.09.69 on which, both the Petitioner as well the Hon’ble High Court relied on to support the case of the Petitioner. Mr.A.L.Basu contends that in the said memo. one Narayan Chandra Dey was reverted from the post of Driver and thereby supporting point taken by the Director. 
          
Contd…………………
Contd…………………

          The 2nd point of the Director which according to us is very important is regarding the method of selection. The Director has submitted that there is nothing coming from the Petitioner to show that either he was sponsored by the Employment Exchange against the post of Driver or there was any advertisement seeking application for appointment to the post of Driver which conjointly established the fact that as a matter of departmental      Rule and Norms, the Petitioner was considered for promotion from just below Feeder post on obtaining certificate of Driver from a recognized Institute.

            Apart from the above two reasons, from the copy of the service book of the Petitioner, we also find that his case was simply promotion and not direct appointment. In view of our above observation available from record, we do not find anything to disturb the observation of the Director and at the same time, we do not find any merit in the prayer of the Petitioner. 


Contd…………………
Contd…………………

           We, however, make it clear that the authority cannot deduct the amount and it must return the amount if it is already deducted. At this stage, Mr.G.P.Banerjee submits that the Petitioner has already received the amount. The application is accordingly disposed of. 
           Plain copy to both the sides.
               Sd/-                                               Sd/-
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