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W.B.A.T.                                                                     O.A. – 1681 of 2000

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Shyamal Kanti Chakrabarti

                            MEMBER ( J )

                        -AND-

The Hon’ble Mr.  Samar Ghosh

                      MEMBER( A )

J U D G M E N T

-of-                                                   

Case No  O.A. 1158 of  2011

Diptish Chandra Tarafder...........Applicant.

-Versus-

State of West Bengal & others….Respondents

For the Applicants  :-

     Mr. B. Chakraborty,

     Mr. S.Kundu, 

     Mr. G.P. Banerjee,

     Ld. Advocates.

For the State Respondents:-

      Mr. A. Hati, Ld. Adv.  

Judgment delivered on :  14/03/2013.

The Judgment of the Tribunal was delivered by :-

Hon’ble  Mr. Samar Ghosh, Member ( A )

J U D G M E N T

In this application, the applicant has prayed for a direction upon the respondent authorities for issue of an order for payment of contractual fixed remuneration at the rate of Rs. 9000/- per month with effect from July,2010 to the applicant in terms of G.O. No. 557-TET (Poly)/4E-2/2008(Pt-II) dated 2nd September, 2010 and also to pay such remuneration during summer vacation. 

2.     The case of the applicant, in short, is that the applicant was appointed a part-time workshop instructor at Jnan Chandra Ghosh Polytechnic in July, 2007 and is continuing as such in the said Polytechnic after getting the appointment/engagement renewed from time to time.  By circular No. 557-TET (Poly)/4E-2/2008(Pt-II) dated 2nd September, 2010, Government in Technical Education & Training Department prescribed the contractual remuneration of the part-time Lecturers and other categories of employees of Government /Government sponsored Polytechnics.  According to this Government order, the part-time contractual remuneration of workshop instructors was fixed as follows : 

 1)   For workshop instructors/instructors having requisite qualification :-

        i) Rs. 9000/- p.m. in the case of persons with less than 10 years of service

       ii)  Rs. 11,000/- p.m. in case of persons with over 10 years of service.

2)    For those not having requisite qualifications as per Recruitment

       Rules

       i)  Rs.7000/- p.m. in case of persons with less than 10 years of service,  .

      ii) Rs. 8000/- p.m. in case of persons with over 10 years of service            

       There was a further requirement of taking at least 15 (fifteen) classes per week in every case.  However, it was clarified in letter no. 2581-TET(40) dated 16.11.2010 issued by the Director of Technical Education & Training, Government of West Bengal that in the event of shortfall in the minimum number of stipulated classes (15 classes per week), the Heads of the Institutions would be permitted and authorized to make good the shortfall in the number of classes by rationalizing/re-arranging of classes, providing tutorial classes/special classes/group classes, etc., by assigning class load in project work or by any other  internal arrangement.

3.    The grievance of the applicant is that although he is a diploma holder in electrical engineering, which is a higher qualification than a trade certificate of an Industrial Training Institute (I.T.I.), he is being paid contractual remuneration at the rate of Rs. 7,000/- p.m. which is the prescribed remuneration for those who do not have requisite qualification as per recruitment rules, as against Rs.9000/- p.m. admissible to those who possess requisite qualification.  He has also not been paid any remuneration during   summer vacation.  The applicant has made several representations to the Principal, Jnan Chandra Ghosh Polytechnic and the Director of Technical Education & Training, Government of West Bengal, but no remedial action has been taken.   In reference to a query made by the Ld. Advocate for the applicant, the Principal, Jnan Chandra Ghosh Polytechnic has stated in his letter No. JCG/909/2011-12 dated 05.03.2012 that the applicant is not having a requisite qualification as per recruitment rules issued under notification no. 21-EDN(T.P)/10R-3/86 dated 22.01.1987 and hence the payment of contractual remuneration of Rs. 7,000/- p.m. to him  as per norms of G.O.   557-TET (Poly)/4E-2/2008(Pt-II) dated 2nd September, 2010.                             

4.   In a supplementary application filed by the applicant, our attention has been drawn to the payment of a fixed remuneration of Rs. 9,000/- p.m. to workshop instructors having diploma in engineering engaged in other polytechnics.  The case of one Sri Sandip Kundu, a diploma holder engineer serving as workshop instructor in North Calcutta Polytechnic who has been granted the remuneration of Rs.9000/- p.m. with the approval of the Director of Technical Education has been referred to in this context. 

5.   In reply, the respondents have stated that the essential qualification for recruitment to the post of workshop instructor as prescribed under notification no. 21-EDN(T.P)/10R-3/86 dated 22.01.1987 is as follows :-    

 (i)       A pass in School Final/Madhyamik Examination of the West Bengal Board of Secondary Education or equivalent qualifications.

(ii) Any of the following certificates in the appropriate trades :

        (a) National Trade Certificate

        (b) National Apprenticeship Certificate.

        (c) Diploma in Craftsmanship of the Directorate General of Resettle-

            ment and Employment, Government of India.

       (d) Boiler Attendant Certificate declared Equivalent to the National 

            Trade Certificate by the Directorate of General of Employment

            And training, Government of India

                                        Or

      (e) Persons from Defence Services having not less than three years’

           experience including training period in the trade.

 (iii)    At least four years’ practical experience in the trade of four years’

          experience as Trade Teacher or Instructor.

 (iv)    (a) at least four years’ practical experience in the trade or four years’

                experience as Trade Teacher or Instructor.


           (b)   Professional Driving Licence for both light and heavy


   vehicles for Motor Mechanic Instructors.

           (c ) Boiler attendant Certificate of Competency, 2nd Class issued


   by the Boiler Directorate, West Bengal for Boiler Instructors.

            (d) Knowledge of Bengali-Spoken and written.

6.     The applicant is a diploma holder engineer.   According to the respondents, the issue is not whether I.T.I. qualification is inferior to diploma in engineering, the requirement for the post of workshop instructor is a certificate in appropriate trade.  The I.T.I. certificate is a training-based certificate but diploma in engineering is education-based qualification.  The qualification of the applicant does not match with the prescribed qualification as per recruitment rules and therefore the action of the Principal, Jnan Chandra Ghosh Polytechnic in fixing contractual remuneration of the applicant at Rs. 7,000/- p.m. is in order.      

7.     In regard to payment of remuneration during vacation, it has been stated by the respondents that during vacation classes remain suspended and  grant of remuneration for such period to the part-time workshop instructors when no classes are held is not permissible.  The claim of the petitioner for payment of remuneration during vacation is, therefore, not justified.
8.     We have heard the rival contentions of the parties.  Liberty was given to both the parties to file written notes of argument.  Pursuant to this, the Ld. Advocate for the applicant has submitted written notes of argument.

9.    In course of hearing as well as in the written notes of argument, the Ld. Advocate for the applicant has stated that the requisite qualification for workshop instructor is a trade certificate and as per AICTE regulations, a diploma holder engineer is eligible to be a teacher in I.T.I which offers trade certificate in as much as a   diploma in engineering is always regarded as a superior qualification to a trade certificate. It has also been stated that a certificate holder is eligible for admission to diploma course and therefore it is distinctively a higher qualification than a trade certificate.

10.     In this regard he has raised the following issues :-

     (1) Whether a higher qualification cannot be treated as  requisite qualification.

     (2) Whether the action of the respondents have violated the principle of equal pay for equal work.

11.      The Ld. Advocate for the applicant has argued that in academic field, a candidate with higher qualification is generally preferred to a candidate possessing just the minimum required qualification as such higher qualification is presumed to be beneficial to the learners/trainees and as such in the matter of engagement of workshop instructors, preference should be given to the diploma-holders over the certificate-holders. As a corollary, remuneration of diploma-holder workshop instructors should never be less than the remuneration of certificate-holders. 

12.   He has also referred to the position in the West Bengal Services (Revision of Pay and Allowance) Rules, 1981, under which a diploma-holder workshop instructor was granted a higher scale of pay (Rs. 425 - 1050/-) than a certificate-holder workshop instructor (Rs. 380 - 910/-).  This, according to him, is a clear recognition of the superiority of the qualification of a diploma in engineering to a trade certificate.   

13.   The Ld. Advocate for the applicant has furnished a copy of the recruitment rules for the post of workshop instructor/instructor in various disciplines in Government polytechnics issued under notification no. 45-TET(POLY)/10R-01/2010 dated 18th January, 2012 and published in the Extraordinary issue of Kolkata Gazette dated 17th February, 2012 wherein diploma in electrical engineering from a recognized institution with not less than 3 years’ post-qualification experience has been prescribed as one of the qualifications for recruitment to the post of workshop instructor.        

14.  The Ld. Advocate for the State respondents relied primarily on the recruitment rules issued in the year 1987 where diploma in engineering was not prescribed as an essential qualification for recruitment to the post of workshop instructors.  Therefore, a person possessing a diploma in engineering cannot be considered as having requisite qualification and so   would not be entitled to higher contractual remuneration of Rs. 9,000/- p.m.  He has also argued that the claim of the applicant is barred by the principle of estoppel in as much as he had accepted the lower remuneration.

15.  Let us now look more closely at the Government order no. 557-TET (Poly)/4E-2/2008(Pt-II) dated 2nd September, 2010 based on which the contractual remuneration of part-time workshop instructors has been fixed.  It says that persons who do not have requisite qualification as per recruitment rules would be entitled to a fixed remuneration of Rs. 7,000/- p.m. if they have served for less than 10 years, while workshop instructors who have requisite qualification will be entitled to contractual remuneration of Rs. 9,000/- p.m.  The issue which is relevant in this context is whether a person having diploma in engineering in the relevant discipline would be considered to have requisite qualification or not.

16.  The term ‘requisite’ means what is needed or required.  It cannot be less than what is required in a particular case or under particular circumstances. If something falls short of what is required, it may be treated as ‘not requisite’.  However, if it is more than what is required, it would be absurd to treat it as ‘not requisite’.    Admittedly, as per AICTE regulations, a diploma-holder engineer is eligible to be a teacher in I.T.I. which offers trade certificate.  A certificate-holder is eligible for admission to the diploma course.  This leads to the obvious conclusion that a diploma in engineering in a particular discipline is a higher qualification than a trade certificate issued by the I.T.I. in the same discipline. Stated in a different way, a person having the qualification of diploma in engineering can, by education and training, be considered to possess higher knowledge and skill in the corresponding discipline than a trade certificate-holder of the same discipline.  Accordingly, it would be unjust to treat a workshop instructor with the qualification of a diploma in engineering as one not having requisite qualification.
17.        It is also pertinent to mention here that in the West Bengal Services (Revision of Pay and Allowance) Rules 1981, the pay of a diploma-holder workshop instructor was made higher than that of a holder of a trade certificate.  This was obviously given in recognition of the fact that a diploma in engineering was a higher qualification than a trade certificate and a person possessing a diploma in engineering was in a position to render better service than a certificate holder.  We also find that in the revised rules of recruitment for various posts in Government polytechnics as published in the Extraordinary issue of Kolkata Gazette dated 17.12.2012, diploma in engineering has been prescribed as an alternative essential qualification.  The relevant portion of the rules is reproduced below.

“(1) Name of the post       :     Workshop Instructor/Instructor in the Trade/ Discipline

                                                   of Electrical Engineering.

 (2)  Appointing Authority :      Director of Technical Education & Training, Government  


     of West Bengal

 (3)  Method of recruitment   :   By selection (direct recruitment) through the Public

                                                   Service Commission, West Bengal.

 (4) Qualifications                :  (i)  Madhyamik Examination of West Bengal Board of

                                                      Secondary Education or its equivalent.

                                                (ii) National Trade Certificate in the Trade of Electrician

                                                      from an Institute affiliated to Director General of Emp-

                                                      loyment and Training, Government of India, with not 

                                                      less than five years’ post qualification experience;

                                                                                 Or

                                                      Diploma in Electrical Engineering from a recognized

                                                      Institution with not less than three years’ post qualifica-

                                                      tion experience;

                                                                                  Or

                                                      National Apprenticeship Certificate after obtaining 

                                                      National Trade Certificate in the Trade of Electrician

                                                      from an Institute affiliated to Director General of 

                                                       Employment and Training, Government of India, with 

                                                       not less than four years’ post qualification experience;

                                                                                  Or

                                                       National Trade Certificate in Broad Based Basic

                                                       Training (BBBT) with advanced Module in Electrical

                                                       Sector with five years’ experience.”                                                                       

          It is worthy of mention that while in the case of a person possessing notional trade certificate, a minimum of 5 years’ post-qualification experience is required, in the case of a person possessing a diploma in electrical engineering, a minimum 3 years’ post-qualification experience is necessary.  This provision shows that Government has not only accepted a diploma in engineering as a requisite qualification for recruitment to the post of workshop instructor, but has also recognized it as a higher qualification than a trade certificate, in as much as the minimum post-qualification experience required in the case of a diploma holder engineer is less than that in the case of a trade certificate holder.  

18.    In view of the position stated above, the argument that I.T.I. certificate is a training-based certificate while diploma in engineering is education-based qualification and therefore a person possessing a diploma in engineering can not be considered to possess the requisite qualification for appointment as workshop instructor has no legs to stand upon.  

19.   The Ld. Advocate for the applicant has also advanced the argument of equal pay for equal work to justify his claim for a contractual remuneration of Rs. 9.000/- p.m.   He has referred to the case of K.T. Veerappa and others Vs. State of Karnataka and others as reported in (2006) 9 SCC 406, wherein it has been held that the “fixation of pay and determination of parity in duties is the function of the executive and the scope of judicial review of administrative decision in this regard is very limited.  However, it is also equally well settled that the courts should interfere with administrative decisions pertaining to pay fixation and pay parity when they find such a decision to be unreasonable, unjust and prejudicial to a section of employees and taken in ignorance of material and relevant factors.” 
20.  In so far as the principle of equal pay for equal work is concerned it has been held by the Hon’ble Supreme Court in the case of Government of West Bengal vs. Tarun K. Roy reported in (2004) 1 SCC 347 that – “Article 14 read with Article 39(d) of the Constitution of India envisages the doctrine of equal pay for equal work.  The said doctrine, however, does not contemplate that only because the nature of the work is same, irrespective of educational qualification or irrespective of their source of recruitment or other relevant considerations, the said doctrine would be automatically applied. The holders of a higher qualification can be treated as a separate class.  Such classification, it is trite, is reasonable.  Employees performing the similar job but having different educational qualification can, thus, be treated differently.” 

21.  In other words, qualification-based pay for persons doing the same work can not be held to be illegal.  However, it would be a travesty of justice if a person possessing higher qualification is granted less pay than a person with lower qualification, other things being identical.  This is what has been done in the instant case and we hold that this action is not only perverse, unjust and improper, but is also tantamount to hostile discrimination.  

22.   As regards the contention of the State respondents that the present claim is also not barred by the principle of estoppels, we find from record that in the order of engagement of the applicant as part-time workshop instructor, it was only mentioned that he would get remuneration as per G.O. No. 557-TET (Poly)/4E-2/2008(Pt-II) dated 2nd September, 2010, but the exact remuneration was not mentioned.  The respondents interpreted the order wrongly in its application to the applicant. On getting less remuneration than what is admissible to a workshop instructor having requisite qualification, the applicant made several representations to the Principal of Jnan Chandra Ghosh Polytechnic and the Director of Technical Education and Training.  In such circumstances, it can not be said that he accepted less remuneration voluntarily and the principle of estoppel can not be a bar in deciding the matter in the instant case.

23.   With regard to the payment of remuneration during summer vacation, we do not find any specific order of the Government in this regard.  In the order sanctioning contractual remuneration, it was mentioned that other terms and conditions would be decided later.  We do not know whether any decision regarding other terms and conditions has as yet been taken and if so whether such decision covers also the payment of remuneration during vacation.  We, therefore, leave it to the respondent authorities to decide whether remuneration should be paid during vacation, but any such decision must be uniformly applied to all similarly placed workshop instructors in all Government/Government sponsored polytechnics.

24.   Based on the analysis given in the foregoing paragraphs, we hold that the applicant is entitled to payment of the same fixed contractual remuneration of Rs. 9,000/- p.m. as admissible to workshop instructors possessing requisite qualification in terms of G.O. No.  557-TET (Poly)/4E-2/2008(Pt-II) dated 2nd September, 2010.  We accordingly, direct the respondent authorities to pay this remuneration to the applicant with effect from July, 2010.  The arrears of remuneration accruing from such entitlement shall have to be paid within a period of 3 months from the date of communication of this order.  There will be no order regarding payment of remuneration during summer vacation.  This shall be decided by the respondent authorities within the same period of 3 months, but the decision in this regard must be uniformly applied to all similarly placed workshop instructors working in all Government/Government sponsored polytechnics in the State.

25.  The application is disposed of accordingly.

26. There will be no order as to cost.

27. Plain copy of the judgment be given to both the parties. 
(SAMAR GHOSH)                                    (S.K. CHAKRABARTI)

   MEMBER (A)                                              MEMBER (J)


