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  IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                           BIKASH BHAVAN, SALT LAKE CITY


K O L K A T A – 700 091

Present :-

The Hon’ble Mr. Justice S.K. Chakrabarti

                      Member (J)

                      -AND-

The Hon’ble Mr. Samar Ghosh

                     Member (A)

                                          J U D G M E N T

                                                  -of-

Case No. :  O.A. 1261 of 2009.

                                    Ajanta Chowdhury & Another 
                                                          ……………..Applicants

                                                                                       -versus-

                                    The State of West Bengal & Others.

                                              ……………Respondent.

For the Applicants :-

   Mr. R.N. Pal,

   Ld. Advocate.

For the Respondents 
   Mrs. S. Mukherjee,

   Ld. Advocate.

Judgment delivered on : 10.01.2013.

The judgment of the Tribunal was delivered by :

The Hon’ble Mr. Samar Ghosh,  Member (A).

            In this application, the applicants have sought a direction upon the Respondents for giving compassionate appointment to applicant no. 2, namely, Sri Jyoti Bikash Chowdhury in any Group‘C’ or Group ‘D’ post by setting aside the order bearing no. 1916/Seri (Law) dated 11.02.2009 along with order no. 55-MSET(II)/2S-16/08 dated 28.01.2009 by which the prayer of applicants no. 2 for appointment on compassionate ground was rejected by the Respondents.

2.  The background of application is as follows:

 (i)   Jagadish Chowdhury, father of applicant no. 2 died on 08.01.2003 while he was in  government service as Electrician of Ambarai Falakata Sericulture Project under the Directorate of Sericulture,  Cottage and Small Scale Industries Department, (presently Micro and Small Scale Enterprises and Textiles Department.  His date of superannuation was 31.03.2010.  After his death, his son Jyoti Bikash Chowdhury applied for appointment on compassionate ground on 14.09.2005.  The 3-man Enquiry Committee formed by the Department held an enquiry on 25.01.2006 and the report was sent to the Department under Memo No. 431/Seri(Estt) dated 28.06.2006 of the Director of Sericulture, West Bengal.

(ii)     While  the case was pending before the Department for decision, the applicants filed an application before the Hon’ble West Bengal Administrative Tribunal being O.A. No. 4440 of 2008.  The Hon’ble Tribunal by its order dated 17.07.2008 directed the Director of Sericulture to treat the application of petitioners together with all its annexure as representation and dispose it of by passing a reasoned order in accordance with law within a period of three months from the date of communication of the order.

(iii)  Pursuant to the direction of the Hon’ble Tribunal, the Director of Sericulture passed a reasoned order on 20.01.2009 with the following final observation:

       “ the application of Sri Jyoti Bikash Chowdhury is now disposed of at this end without giving him any relief.  However, the Administrative Department is being sincerely persuaded to expedite consideration of the case of Sri Chowdhury.”

(iv)   The Department of MSSE&T by letter no. 55-MSET(II)/2S-16/08 dated 28.01.2009 communicated to the Director of  Textiles (Sericulture), West Bengal, the decision of the Government holding that appointment of Sri Jyoti Bikash Chowdhury on compassionate ground was not essential for the survival of the family of the deceased and asked the Director of Textiles to take action accordingly.  The decision of the Government was communicated by the Director of Textiles (Sericulture), West Bengal to the applicants through memo no. 1916/Seri(law) dated 11.02.2009. In the Instant application, the applicants have challenged the decision of the Government as communicated through the above-mentioned letters.  

3.    The applicants have sought relief on the ground, inter alia, that the family of the applicants had hardly any means of likelihood and thus has been thrown into destitution on the death of Sri Jagadish Chandra Chowdhury.    The applicants have also stated that the respondents have rejected the prayer for compassionate appointment without mentioning any reason, thereby violating the principles of natural justice.  They have further stated that the conclusion that appointment of applicant no. 2 is not essential for survival of the family is not based on any evidence.

4.       In order to ascertain the facts leading to the aforesaid conclusion, the Departmental file dealing with the matter was called for.  The report of the enquiry committee formed by the Department was looked into.  The enquiry report has also been annexed with the reply filed on behalf of the respondents.  It appears from the enquiry report that at the time of death of the employee, his wife Smt. Ajanta Chowdhury (applicant no. 1 in the present case) was serving as Assistant Teacher in Mission Junior High School, Mahakalguri, Alipurduar, Jalpaiguri with a salary of about Rs. 15,000/- per mensem.  This has also been highlighted in the reply of the Respondents, which has not been controverted by the applicants in their rejoinder.

5.      In the course of hearing, the Ld. Advocate for the applicants referred to an order of the High Court, Calcutta in F.M.A. 507 of 2010 with C.A.N. 1997 of 2010.  In that order, the decision of the Director of School Education, West Bengal rejecting the prayer for appointment on compassionate ground of an Assistant Teacher of Madrasah was set aside holding that the pensionary benefits of an employee should not be taken into consideration for the purpose of judging eligibility of the dependant of the deceased employee for compassionate appointment.

6.      It does not appear from the notes and orders in the departmental file or the reply of respondents that the prayer for compassionate appointment of applicant no.2 was rejected on the ground that the family of the deceased employee received the terminal (death) benefits of the employee.  As such the order referred to has no application in this case. 

7.     From the reply of the Respondents as well as the notes and orders in the Departmental file, we find that the main ground for rejection of the prayer of applicant no. 2 for compassionate appointment was the fact that the mother of the applicant no. 2 i.e. wife of the deceased employee was serving as a school teacher at the time of death employee and earning about Rs. 15,000/- per mensem.  The same argument has been put forward by lawyer for the State Respondents at the time of hearing.

8.    The point that needs to be settled by us is whether in the facts and circumstances of the case, the respondents are justified in rejecting the prayer of the applicant no. 2 for appointment on compassionate ground. 

9.  The philosophy that operates in the domain of compassionate appointment is that on the death of a Government employee, the family of the employee is often plunged into financial disaster and without minimum sustainable support, it becomes difficult for the family to survive.  The purpose of providing appointment of compassionate ground is thus to mitigate the hardship arising out of death of the sole bread-earner of the family. 

10.  In this context, it is relevant to refer to the judgment of the Hon’ble Supreme Court in the case of Umesh Kr. Nagpal Vs. State of Haryana reported in (1994) 4 S.C.C. 138.  It was held therein by the Apex Court that the appointment of a dependent member of an employee dying in harness is an exception to the matter of public appointments in general.
     “In such cases, out of pure humanitarian consideration taking into account the fact that   unless some source of livelihood is provided the family would not be able to make both ends meet, a provision is made in the rules to provide gainful employment to one of the dependants of the deceased who may be eligible for such employment.  The whole object of granting compassionate appointment is thus to enable the family to tide over the sudden crisis.    The object is not to give a member of such family a post much less a post for post held by the deceased.  What is further, mere death of an employee in harness does not entitle his family to such source of livelihood.  The Government or the public authority concerned has to examine the financial condition of the family of the deceased, and it is only if it is satisfied, that but for the provision of employment, the family will not be able to meet the crisis that a job is to be offered to the eligible member of the family.”

       The Apex Court also held that the criterion of penury has to be applied and only in cases where the lcondition of the family is “without any means of livelihood “ and “living hand to mouth “ that compassionate appointment is required to be granted. (2007) 9 SCC 571

11.   In the instant case, we find that the wife of the deceased employee was a school teacher and was earning about Rs. 15,000/- per mensem at the time of death of the employee.  There are many families which subsist on the income of only one parent. In fact, this is the general situation. In the instant case, the mother of applicant no. 2 was earning a reasonably good amount at the time of death of the employee. The two applicants in the instant case were the only surviving members of the family of the deceased employee.  It cannot, therefore, be said that at the time of death of the employee, the family of the deceased employee was plunged into penury. 

12.    It was argued on behalf of the applicant no 2 that the mother of the applicant has also died, which makes it all the more difficult for the applicant no. 2 to survive and therefore he needs to be provided with employment on compassionate ground.  This argument is unacceptable as the mother of applicant no. 2 died after retirement and the policy of employment on compassionate ground is not applicable to such cases.                                      

13.   Here, it is relevant to refer to the recent decision of the Hon’ble Supreme Court in Bhawani Prasad Sonkar Vs. Union of India reported in (2011) 4 SCC 209, the Hon’ble Supreme Court has held:- 

“It is well settled that compassionate employment is given solely on humanitarian grounds with the sole object to provide immediate relief to the employee’s family to tide over the sudden financial crisis and cannot be claimed as a matter of right.  Appointment based solely on descent is inimical to our constitutional scheme, and ordinarily public employment must be strictly on the basis of open invitation of applications and comparative merit, in consonance with Articles 14 and 16 of the Constitution of India.  No other mode of appointment is permissible.  Nevertheless, the concept of compassionate appointment has been recognized as an exception to the general rule, carved out in the interest of justice, in certain exigencies, by way of a policy of an employer, which partakes the character of the service rules.  That being so, it needs little emphasis that the scheme or the policy, as the case may be, is binding both on the employer and the employee.  Being an exception, the scheme has to be strictly construed and confined only to the purpose it seeks to achieve.” 

14.   In the present case, after the death of the employee, there were only two surviving members, applicant no.1 and applicant no.2.  Applicant no. 1 was serving as a school teacher and earning about Rs.15000/- per month.  It cannot, therefore, be said that the family was solely dependent on the income of the deceased employee.  The earnings per mensem of applicant no. 1 cannot be considered to be so insignificant as to be unable to sustain a two-member family.  We accordingly hold that the family of the employee was not in need of immediate financial assistance for its very survival, which is the most essential prerequisite for offering appointment on compassionate ground.  Offering appointment in this case will not be in tune with the objectives and policy of appointment on compassionate ground.

15.    Having regard to the facts and circumstances of the case and also judgments of the Hon’ble Supreme Court in the cases referred to hereinbefore, we hold that the Respondent Authority was justified in rejecting the prayer of the applicant no. 2 for appointment on compassionate ground.

16.    In the result, the application fails which is accordingly dismissed but without any cost.

17.     Plain copy of this judgment be given to all the parties.     

                Sd/-                                                                                            Sd/-
  (SAMAR GHOSH)                                                 (S.K. CHAKRABARTI)

      MEMBER (A)
          MEMBER (J)        
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