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IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

BIKASH BHAVAN, SALT LAKE CITY

K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti

                            MEMBER ( J )

                        -AND-

The Hon’ble  Mr.  Samar Ghosh

                      MEMBER( A )

J U D G M E N T

-of-
Case No  O.A. 1330 of  2011
Sushanta Kumar Sen ........... Applicant.

-Versus-

State of West Bengal & others….Respondents

For the Applicant  :-

Mr. I. Mitra, 

Ms. S. Mitra. 
Ld. Advocates.

For the State Respondents:-

Mr. S.K. Mondal. 

Ld. Advocate.

Judgment delivered on :  05/06/2013.

The Judgment of the Tribunal was delivered by :-

Hon’ble  Mr. Samar Ghosh, Member ( A )

J U D G M E N T


The applicant in the present case joined the post of Technical Assistant, Grade III in the Directorate of Handloom and Textiles under erstwhile Cottage and Small Scale Industries Department (now Micro and Small Scale Enterprises and Textile Department), Government of West Bengal in the year 1976.  In the month of November, 1995, he was promoted to the post of Handloom Development Officer under the erstwhile Directorate of Handloom and Textiles, Government of West Bengal (now Directorate of Textiles, Handlooms, Spinning Mills, Silk Weaving and Handloom based Handicraft Division) West Bengal.  In terms of Notification No. 811-PAR(TRG)/HR/O/3T-70/97 dated 31.12.1997 issued by the Home (P & AR) Department (Training Cell), Government of West Bengal, Handloom Development Officers were required to pass a departmental examination within 2 (two) years of issue of the said Notification,  i.e., by 31.12.1999.  It was stipulated in the said Notification that failure to pass such departmental examination within the stipulated period would result in stoppage of increments of pay.
2.      The applicant appeared in the departmental examination held in the month of November, 2002 and then again in the Month of 2003 but could not pass the departmental examination completely.  The Director, Handloom and Textiles, West Bengal by letter No. 69/HL/TEX/H-18/87-88 dated April 7, 2008 informed the applicant along with others that the next half-yearly departmental examination would be held on and from 10.06.2008 and asked them to appear in the said examination if they desired to do so.  The applicant has stated that he did not opt to appear in the said departmental examination as he had appeared twice earlier and was on the verge of retirement.
3.    The Director of Textiles by order bearing No. 446 dated 21.12.2009 passed an order of stoppage of increment and also cancelled the increments sanctioned to him on 01.04.2001 and 01.04.2002 since he failed to pass the prescribed departmental examination completely.  By the said order, the Director also ordered recovery of the amount drawn in excess as a result of stoppage of increments.  After issue of this order by the Director of Textiles, the applicant made two representations to the Respondent authorities on 04.05.2010 and 10.06.2010 respectively.  By letter No. 1143-MSET(I)/2H-09/10 dated 27.07.2010, the OSD and Ex-Officio Deputy Secretary to the Government of West Bengal informed the applicant that the Department was not in a position to consider his prayer for granting annual increment after 31.12.1999 in relaxation of P & AR Department’s Notification dated 31.12.1997.   
4.   The applicant made a representation on 25.06.10 through proper channel to the Additional Chief Secretary, Government of West Bengal, Department of Micro and Small Scale Enterprises and Textiles Department to revoke the order of stoppage of increments and recovery of the excess amount drawn.  The applicant has not received any response in reply to that representation.
5.   In the present application, the applicant has prayed for a direction upon the Respondents to rescind, cancel and/or withdraw the Memo bearing No. 1143-MSET(I)/2H-09/10 dated 27.07.10 issued by the OSD and Ex-Officio Deputy Secretary to the Government of West Bengal and a further direction to grant exemption to the applicant from passing the departmental examination.  The applicant has also sought a direction upon the Respondents to refund the amount to the tune of Rs.1,43,185/- recovered from the retiral benefits of the applicant.
6.   No reply has been filed by the State Respondents although several opportunities were given. 

7.   The matter was taken up for final hearing on 11.04.2013.
8.  The Ld. Advocate for the applicant has stated that the applicant did not appear in departmental examinations held after May 2003, as having crossed 50 years of age by then, he had reasonable expectation that he would be exempted from passing the departmental examination.  In support of his contention, the Ld. Advocate for the applicant has cited the cases of Prakash Kumar Chowdhury (retired on 31.10.2009), Sudam Ch. Das (retired on 31.10.2011), Ratan Lal Saha (retired on 31.11.2011), Kaushik Haldar (date of retirement not mentioned) and Syamal Das (date of retirement not mentioned).  It was contended that the order of rejection dated 27.07.2010 issued by the OSD and Ex-Officio Deputy Secretary to the Government of West Bengal suffers from lack of reason and is not sustainable in the eye of law.  It was further argued that denial of exemption from passing the departmental examination in the case of the applicant while allowing the same benefit in case of many others who are similarly placed violates the provision of Articles 14 and 16 of the Constitution of India. 
9.     The Ld. Advocate for the State Respondent has stated that there is no order under which any officer attaining the age of 50 years is automatically granted exemption from passing departmental examination.  An exception has been made where the officer became first liable to pass this departmental examination after attaining the age of 50 years which has since been revised to 52 years.  But no such exemption is granted, as a matter of course, to those who become liable to pass the departmental examination before attaining the age of 50 years.  The Ld. Advocate for the State Respondent submitted that in the cases cited by the applicant, exemption was granted as a special case and in relaxation of rules with effect from the date of retirement of the officers concerned and increments were allowed notionally in order that the retirement benefits of the officers were not affected.   

10.   We have considered the submissions of both the parties.  We accept the contention of the State Respondent that the applicant was not entitled to exemption from passing departmental examination after May, 2003 merely because by that time he had attained the age of 50 years.  No right accrued to him for getting such exemption and receiving increments after 31.12.99.  The action of the State Respondents in disallowing the increments and also ordering recovery of the amount drawn in excess was, therefore, not contrary to rules.
11.   We, however, note that in the cases cited by the applicant, exemption had been granted in favour of those officers from passing departmental examination in relaxation of the provision of Notification No. 811-PAR(TRG)/HR/O/3T-70/97 dated 31.12.1997 of the Home (P & AR) Department.  In the case of the applicant, no such order has yet been issued.  If the applicant is similarly placed, which appears to be the case on the basis of available records, similar benefits should be allowed to the applicant also.  The State is a model employer and, therefore, even in the matter of relaxation of rules, no discrimination should be made between the officers who are similarly circumstanced.  Any discrimination in the matter of relaxation of rules in exercise of the inherent power of the State Government among officers who are similarly circumstanced would be tantamount to arbitrariness of State action and would not be in keeping with the provision of Articles 14 of the Constitution of India.
12.    We accordingly direct the Respondents, particularly, Respondent no. 3 to review the case of the applicant in the light of the decisions taken in the case of Prakash Kumar Chowdhury and others as cited by the applicant and if the applicant is similarly placed, then we direct the State Respondent to grant similar benefits as have been  allowed to said Prakash Kumar Chowdhury and others like exemption from passing departmental examination with effect from the date of retirement, grant of increments on due dates on notional basis, refixation of pay and sanction of retirement benefits on the basis of notional pay on the date of retirement.  We further direct that this order should be complied with by issue of necessary orders to be communicated to the applicant within a period of 4 (four) months from the date of communication of this judgment. 
13.     The application is thus disposed of with the above findings and direction.

14.    There will be no order as to cost.

14.     Plain copy of the judgment be given to both the parties. 
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