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W.B.A.T.                                                                     O.A. – 1359/2011 & 13/2012

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Shyamal Kanti Chakrabarti

                            MEMBER ( J )

                        -AND-

The Hon’ble Mr.  Samar Ghosh

                      MEMBER( A )

J U D G M E N T

-of-                                                   

Case No  O.A. 1359 of  2011
Benoy Kumar Palit...........Applicant.

-Versus-

State of West Bengal & others….Respondents

With

Case No. O.A. 13 of 2012

Sudipta Sengupta…………..Applicant

Versus

State of West Bengal and others……………Respondents

For the Applicants  :-

     Mr. A.K. Lahiri, 

     Mr. D.K. Mukherjee,

     Mr. J. Roy, 

     Ld. Advocates.

For the State Respondents:-

      Mr. S.K. Mondal, Ld. Advocate.  

      Mr. A.K.Sengupta, Deptl. Representative.

Judgment delivered on :  05/02/2013.

The Judgment of the Tribunal was delivered by :-

Hon’ble  Mr. Samar Ghosh, Member ( A )

J U D G M E N T

By this judgment, the Original Application No. 1359 of 2011 (Benoy Kumar Palit vs State of West Bengal and ors) is taken up for disposal along with Original Application No. 13 of 2012 (Sudipta Sengupta vs State of West Bengal and ors) since the two applications are analogous, the facts of the cases are similar and the reliefs sought are also identical in nature. 

2.    In O.A.No. 1359 of 2011, the applicant Shri Benoy Kumar Palit has sought a direction upon the respondent authorities for setting aside the order of promotion to the post of Office Superintendent of Hooghly Collectorate issued in respect of Shri Tapan Kumar Das, respondent no. 5  under memo no. 931 Estt. dated 22.06.2011  by the Collector, Hooghly (respondent no. 3) and to give promotion to the applicant to the said post  with effect from 01.10.2010 with all consequential benefits.  

3.     In O.A. No. 13 of 2012, the applicant Shri Sudipta Sengupta has sought  a direction upon the respondent authorities for setting aside the order  of promotion to the post of Office Superintendent, Hooghly Collectorate issued in respect of Shri Tapan Kumar Das issued by the Collector, Hooghly under memo. no. 931 Estt. Dated 22.06.2011 and  to give promotion to the applicant to the said post  with effect from 01.08.2009 along with all consequential benefits.  

4.  The case of the applicant in O.A.No. 1359 of 2011 is that the applicant joined as Lower Division Clerk(LDC) under the Collectorate of Hooghly on 25.04.1975 and was confirmed in the said post of LDC with effect from 19.04.1979.  He belongs to the General Category.  Shri Tapan Kumar Das, respondent no. 5 who is a member of Scheduled Caste community joined as LDC under the Collectorate of Hooghly on 16.07.1975 and was admittedly junior to the applicant in the post of LDC.  The said Tapan Kumar Das was promoted to a post of  Upper Division Clerk   (UDC) with effect from 01.04.1984 against a reserved vacancy,  whereas the applicant was promoted to the post of UDC on 01.07.1986.  Shri Tapan Kumar Das was treated as senior to the applicant in the post of UDC as he had got promotion earlier than the applicant on the basis of reservation policy of the Government as laid down in the West Bengal Scheduled Castes and Scheduled Tribes (Reservation of Vacancies in Service and Post) Act, 1976 and the rules framed thereunder. The applicant filed objection to the said gradation list when the process for filling up of the post of Office Superintendent was started in 2009, the objection was heard by the Collector but the same was not disposed of by any reasoned order.  The respondent authority promoted Shri Tapan Kumar Das to the post of Office Superintendent, Hooghly Collectorate, after obtaining the approval of the Commissioner, Burdwan Division. The applicant has mentioned that the case of one Shri Sudipta Sengupta, the applicant in case no. 13 of 2012 was recommended by the Collector, Hooghly for promotion to the post of Office Superintendent vide memo no. 689/Estt dated 15.06.2010 (Annexure A - page 18 of the original application) stating that he was the seniormost clerk of the Hooghly Collectorate but the Divisional Commissioner, Burdwan Division observed that as per gradation list, Shri Sengupta was not the seniormost clerk of the Collectorate and asked the Collector, Hooghly to rectify the error.  Thereafter, the Collector recommended the name of Shri Tapan Kumar Das, respondent no. 5 for the post of Office Superintendent without considering the case of Shri Benoy Kumar Palit,  although according to him, he was at the relevant time the seniormost clerk of the Collectorate as by that time Shri Sengupta had already retired.

5.      The facts in Sudipta Sengupta’s case (O.A.No 13 of 2012) are similar.  He joined as LDC under the Hooghly Collectorate on 27.03.1971 but was promoted to a post of UDC on 22.05.1986, i.e. after the promotion of Tapan Kumar Das.  Although his name was initially recommended by the Collector, Hooghly for promotion to the post of Office Superintendent, the Commissioner, Burdwan Division did not approve the proposal on the ground that he was not senior to Tapan Kumar Das, the latter having been promoted to a post of UDC earlier than Sudipta Sengupta.  Shri Sudipta Sengupta has advanced the same logic as done in the case of Benoy Kumar Palit to establish his case for promotion to the post of Office Superintendent.  Be it, however, noted that no one was promoted to the said post before the retirement of Sudipta Sengupta.

  6.  The main common contention of the applicants in both these  applications was that in the gradation list, Shri Tapan Kumar Das was shown as senior to the applicants which was not correct.  In the applications, the applicants have  stated that the gradation list was not prepared in accordance with the West Bengal Services (Determination of Seniority)Rules, 1981 and that as they joined the post of LDC earlier than Shri Tapan Kumar Das, they should be considered senior to the latter.  In their written arguments, however, the Ld. Advocates for the applicants have, ipso facto, challenged the promotion of Shri Tapan Kumar Das to the post of UDC as a reserved candidate along with grant of consequential seniority by referring to the judgment of the Hon’ble Supreme Court in the case of M. Nagaraj Vs. Union of India as reported in AIR 2007 SC 71.  In the said case, the Hon’ble Supreme Court, while upholding the validity of the  85th  Amendment to the Constitution of India, observed as follows :

       “ However, in this case, as stated, the main issue concerns the ‘extent of reservation’.  In this regard the concerned State will have to show in each case the existence of the compelling reasons, backwardness, inadequacy of representation and overall administrative efficiency before making provision for reservation.  As stated above, the impugned provision is an enabling provision.  The State is not bound to make reservation for SC/ST in matter of promotions.  However if they wish to exercise their discretion and make such provision, the State has to collect quantifiable date showing backwardness of the class and inadequacy of representation of that class in public employment in addition to compliance of Article 335.  It is made clear that even if the State has compelling reasons, as stated above, the State will have to see that its reservation provision does not lead to excessiveness so as to breach the ceiling-limit of 50% or obliterate the creamy layer or extend the reservation indefinitely.

     Subject to above, we uphold the constitutional validity of the Constitution (Seventy Seventh Amendment) Act, 1995, the Constitution (Eighty First Amendment Act, 2000, the Constitution (Eighty Second Amendment) Act, 2000 and the Constitution (Eighty Fifth Amendment) Act, 2001.

     We have not examined the validity of individual enactments of appropriate States and that question will be gone into in individual writ petition by the appropriate bench in accordance with law laid down by us in the present case.”     

6.    The same judgment has been relied upon in the case of Suraj Bhan Meena & Another Vs. State of Rajasthan & Another as reported in (2011) 1 SCC 467 and Uttar Pradesh Power Corporation Limited Vs. Rajesh Kumar & Others as reported in (2012) 3 SCC 386.

7.       It may be noted that promotion of Shri Tapan Kumar Das to the post of Upper Division Clerk in Hooghly Collectorate was accorded in terms of the provision of West Bengal Scheduled Castes and Scheduled Tribes (Reservation of Vacancies and Post) Act, 1976 and the Rules framed there under.  The promotion was accorded in the year 1984 long before the 77th Amendment to the Constitution  inserting Article 16(4A) and the 85th  Amendment further amending Article 16(4A) came into force.  In Article 16(4A), the phrase “promotion with consequential seniority” should be read and construed together. This follows from the judgment of the Apex Court upholding the constitutional validity of the Constitution (Eighty Fifth Amendment) Act, 2001 and the Statement of Objects and Reasons of the Constitution (Eighty Fifth Amendment) Bill, 2001.  In other words, once the State can frame a provision for promotion to certain posts or classes of posts by members of the Scheduled Castes or Scheduled Tribes, such persons will be entitled to consequential seniority.  Accelerated promotion to members of Scheduled Castes and Scheduled Tribes cannot be delinked  from consequential seniority as the provision of  Article 16(4A) has been held to be Constitutionally valid in terms of the judgment of the Hon’ble Supreme Court in Nagaraj case.   

8.    The  common issue in both these original applications, therefore, boils down to whether the promotion which was accorded to Shri Tapan Kumar Das way back in 1984 in terms of the Acts and Rules providing for reservation  can be set aside by the Tribunal.

 9.  We have respectfully gone through the judgment of the Hon’ble Supreme Court in Nagraj case followed by the judgments in  Suraj Bhan Meena & Another Vs. State of Rajasthan & Another  and U.P. Power Corporation Ltd vs Rajesh Kumar and others.

  10.   The Apex Court has laid down law relating to framing of   provision for reservation in promotion for members of the Scheduled Castes and Scheduled Tribes.  We also take note of the observation of the Hon’ble Apex Court in para 126 wherein it has been stated that the court has not examined the authority of individual enactments  of appropriate states and the question will be gone into in individual writ petitions in accordance with law laid down by the Apex Court in Nagaraj case.

 11.    The West Bengal Scheduled Castes and Scheduled Tribes (Reservation of Vacancies in Service and Post) Act, 1976 and the Rules framed thereunder have not been, to the best of the knowledge of this Tribunal,  declared ultravires the Constitution.  The Act and Rules have not also been the subject matter of challenge in the instant applications.  In such a situation, this Tribunal cannot issue a direction to the State to act in a manner which is contrary to the provision of law.  This view has been held by  the Hon’ble Apex Court in the case of State of West Bengal vs. Subhas Kr. Chatterjee as reported in AIR 2010 SC 2927

12.       In the fact and circumstances of case, this Tribunal finds no reason to unsettle the promotion which was effected in the year 1984 resulting in grant of consequential seniority to Shri Tapan Kumar Das.  In that view of the matter, the seniority position of Shri Tapan Kumar Das vis-a-vis that of Binay Kumar Palit and Sudipta Sengupta cannot also be disturbed.  It is admitted that  Shri Tapan kumar Das has been promoted to the post of Office Superintendent not as a Scheduled Caste candidate but as being the senior most clerk of the Collectorate.  Admittedly, the post of Office Superintendent being a single cadre post, no reservation is admissible.   

13.   In view of the analysis given hereinbefore, this Tribunal does not find any ground to set  aside the order of promotion in respect of Shri Tapan Kumar Das to the post of Office Superintendent of Hooghly Collectorate issued by the Collector of Hooghly under memo no. 931 dated 22.06.2011 and to issue direction for promotion of  Benoy Kumar Palit (Applicant in O.A.No 1359 of 2011) and  Sudipta Sengupta (Applicant in O.A.No.13 of 2012) to the said post.

 14. In the result, both the applications fail which are accordingly dismissed but without any order as to cost. 

15.    Copy of this judgment be given to all the parties.    

              Sd/-                                                               Sd/-
(SAMAR GHOSH)                                    (S.K. CHAKRABARTI)

    MEMBER (A) 
   MEMBER (J)

