PAGE  
1
W.B.A.T.                                                                                           O.A. – 1456/2010

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti

                      Member (J)

                        -AND-

The Hon’ble Mr. Samar Ghosh

                      Member (A)

                                                      J U D G M E N T

                                                                  -of-  

Case No. :  O.A.  1456  of  2010    






Sibaprosad Sarkar
                                                                                           ...........         Applicant.

                                                                                             -Versus-

                                                                The State of West Bengal & Others.

                                                                                            ...........       Respondents.

For the Applicant  :-

      Mr. A.Banerjee,
      Ld. Advocate.

For the State Respondents:-

      Mr. G.P.Banerjee,

      Ld Advocate.

Judgment delivered on :  19/02/2013.

The Judgment of the Tribunal was delivered by :-

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti     
J  U  D  G  M  E  N  T


In the instant application, the petitioner has challenged inaction of the concerned respondent authorities in not entertaining his prayer for promotion and admissible four increments till the date of retirement though his junior was given such benefit.
2.
In short, the applicant was appointed on 20.9.68 as L.D. Clerk under the Collector of South 24-Parganas at Alipore and has rendered continuous service for more than forty-one years till superannuation on 31.12.09.  He has been given the pensionary benefits w.e.f. 01.01.10 in terms of PPO No. PCC/(C) 128962/DOO/8482 dated 07.12.09.  He has further contended that on 30.01.09 and 06.3.09 respectively, he submitted representations before the competent authority praying for his promotion with admissible financial benefits at par with his junior, namely, Smt. Susmita Aich.  Said Susmita Aich though junior to him was promoted to the post of Accountant on 01.01.06 whereas the petitioner was promoted to such post on 01.12.07 i.e. after one year and the said junior was further promoted to the post of Head Assistant on 01.11.08 but no such benefit was given to the petitioner.  He also submitted application on 05.12.86 and 01.12.04 for rectification of the relevant gradation list showing the said Susmita Aich as senior to him but no effective step was ever taken.  As a consequence, he approached this Tribunal praying for necessary reliefs in OA-123/10 which was disposed of on 11.8.10 giving liberty to the petitioner to approach the Collector, South 24-Parganas at Alipore by making a representation within six weeks from communication of the order regarding his pay protection and further directing the Collector to examine the representation and to dispose of the same within next twelve weeks on receipt of the said representation and to intimate the decision immediately thereafter. Accordingly, the petitioner submitted a representation on 16.9.10.  He was summoned on 11.8.10 at the time of hearing and consideration of this matter.  Unfortunately, without appreciation of the matter in its proper perspective, the Collector, South 24-Parganas in his order dated 13.10.10 rejected the prayer of the petitioner.  As a consequence he has been deprived of the financial benefits at par with his said junior.  He has again approached this Tribunal praying for a direction upon the respondents to release the arrear (four increments admissible) in favour of the petitioner till the date of retirement including interest @ 18% p.a. for the delayed payment with further direction upon the respondents to refix the pension as per rules and to pay litigation cost to the tune of Rs. 10,000/- only.
3.
The State Respondents, however, have opposed the move and contended that the application is bad in law for non-joinder of Smt.  Sumitra Aich, as a necessary party and  the applicant has failed to offer any cogent reason or show any infirmity in the aforesaid reasoned order passed by the Collector, South 24-Parganas.  In fact, the applicant was appointed as extra-temporary clerk with LD status on 20.9.68 under Collector’s order dated 14.9.68.  Thereafter, he was appointed as regular relief Clerk under order dated 20.8.69.  The period of service from 20.9.68 to 31.7.69 was treated as extra temporary service and eventually it was not considered as regular service as in the case of a few other staff of the Collector, South 24-Parganas having similar status.  The regular service of the petitioner was given effect to from 01.8.69 and relevant gradation list was prepared with the approval of competent authority on 28.2.86 after bifurcation of the district of South 24-Parganas.  As per such finally published gradation list, name of the petitioner appeared at serial no. 389 in the LD cadre and serial no. 55 in the UD cadre.  During his entire service period, the petitioner has not challenged the gradation list and promotion of the so called junior.  In fact, said Susmita Aich was appointed on 16.10.68 against a regular vacancy and was appointed as LDC on 10.5.69 in a regular post. Her name appeared at serial no. 362 in the LD cadre and at serial no. 34 in the UD cadre.  Accordingly, she was always senior to the applicant and no injustice was done to the petitioner in the matter of his promotion and consequential financial benefits given during his entire service tenure.  The promotion of the applicant as well as said Susmita Aich was given on the basis of seniority-cum-merit.  The applicant was inducted in the LD cadre on 20.8.69 while Smt. Aich was inducted in the LD cadre on 10.5.69.  So, Smt. Aich was senior to the applicant in the LD cadre.  Again Smt. Aich was promoted to the UD post much earlier than the petitioner. In fact, the tenure of service of the applicant on extra temporary basis was excluded for the purpose of determining his seniority which was never challenged during his entire service tenure.  Therefore, there is no merit in this application which is liable to be rejected in limine.
4.
Under the circumstances, the only point for our consideration is to decide as to whether the application is maintainable in its present form at a belated stage after the petitioner had waived his right to challenge relevant gradation list and the promotion of said Susmita Aich made twice during his tenure of service.
5.
From the prayer portion of the instant application, it appears that the applicant has sought for a direction upon the respondents to release the arrear (four increments) admissible in his favour till the date of retirement including interest @ 18% p.a. for the delayed payment and to refix the pension as per rules with further prayer for payment of litigation cost of Rs. 10,000/-.  In the four corners of such application, we do not find any such prayer for setting aside the reasoned order dated 13.10.10 passed by the Collector, South 24-Parganas in compliance with the direction given by this Tribunal in OA No. 123/10.  By such order the Collector, South 24-Parganas rejected the prayer of the petitioner for inclusion of the service rendered by him for the period from 20.9.68 to 31.7.69 which was treated as extra temporary service and not considered as regular service.  
6.
We have of course taken note of the fact, in so far as it appears from records that the extra-temporary service has been taken into consideration for the purpose of confirmation of the applicant as well as for retirement benefits but no Government Circular or specific reason has been mentioned in the order of the Collector as to why this service was not to be counted as regular service counting also for seniority.  But while assailing such order, the petitioner has not explained in his application any cogent reason why such order of the Collector, South 24-Parganas shall be set aside.  In absence of any specific averment to such effect in the application itself or in absence of any specific prayer for setting aside such findings of the Collector dated 13.10.10 as at Annexure-C at page 35 of the application it cannot be considered and decided because in such event the respondents will be really deprived of getting any opportunity of giving specific reply to such claim.  Only in para 4 (xv), of his application the petitioner has admitted that the competent authority passed the impugned final order and the same was served upon him under Memo. 835 (Estt) dated 25.11.10.  The argument advanced on his behalf in the following paragraph 4 (xvi) is that the Collector purposefully or intentionally ignored to consider the main grievance of the petitioner and ultimately came to a wrong finding which is based on no material fact.  Therefore, mere claim of a wrong finding cannot be adjudicated in absence of any deviation from normal Govt. Circulars, rules, procedure etc. which have neither been pleaded in the application nor even claimed in the prayer of the application.  From this point of view, the application suffers from patent incurable infirmity which cannot be entertained by showing simple sympathy of the Tribunal to consider a prayer beyond the pleadings of the parties.
7.
From the perusal of the application, reply and rejoinder filed by the parties, it appears that at three stages of his service career, the applicant got ample opportunity to challenge relevant decision of the respondents depriving him of his seniority and consequential benefits but he has not availed himself of any such opportunity to vindicate his right by seeking legal remedies.  Obviously, the conduct of the applicant and the manner in which he has accepted the decision of the respondents regarding his seniority vis-à-vis Smt. Aich and consequential promotion of Smt. Aich to higher posts are to be taken into account before considering any relief claimed by him.
8.
In this connection, we may refer to the first opportunity which was not availed of by the petitioner to claim his seniority.  In para 3A (b) of the reply to the original application filed by respondent Nos. 1 & 2 in OA 1456/10, it has been averred that the regular service of the applicant was given effect to from 01.8.69 and a gradation list was prepared with the approval of competent authority on 28.02.66 after bifurcation of the district of South 24-Parganas.  As per this gradation list, the name of the applicant appeared at serial no. 389 in the LD cadre and at serial no. 55 in the UD cadre whereas the name of said Susmita Aich appeared at serial no. 362 in the LD cadre and serial no. 34 in the UD cadre.  Therefore, the respondents claimed that said Susmita Aich was always senior to the applicant.  There is no specific denial of the publication of such final gradation list.  Admittedly, after publication of the gradation list on 28.02.86, the petitioner did not challenge the same before the appropriate forum and thereby accepted himself as junior to said Susmita Aich as per the finally published gradation list.  The subsequent promotion of the applicant as well as said Susmita Aich was made taking into account his seniority position indicated in such gradation list which has been accepted by him.  Therefore, at this stage the applicant has waived his right to dispute the seniority in question.  From the prayer portion of the instant application, we do not find that any relief has been sought for by the applicant for setting aside the aforesaid gradation list.  Therefore, it is apparent on the face of record that the applicant has not sought for any legal remedy within the prescribed period of limitation immediately after publication of the final gradation list on 28.02.86.  In this connection, the petitioner has admitted in para 4 (vi) of the application that he submitted representation for rectification of the seniority list on 05.12.86 and 01.12.04 respectively.  It appears that thereafter he has not pursued the matter and failed to seek any legal remedy within the prescribed period of limitation during his entire service career till superannuation on 31.12.09.

9.
In para 4 (v)  of his application the petitioner has admitted that said Susmita Aich was given promotion to the post of Accountant on 01.01.06 whereas the applicant though senior to him was promoted on 01.12.07 i.e. more or less one year thereafter.  In this way, a second opportunity arose in favour of the applicant to claim his seniority in 2006, but there is no document on record to show that against denial of such legitimate promotion, the petitioner did ever claim any legal remedy. The petitioner has thus waived his right to agitate on the point beyond the prescribed period of limitation. 
10.
At the third stage also, we find that as per admission of the applicant made in para 4 (v) said Susmita Aich was promoted to the post of Head Assistant on 01.11.08 but he has not challenged the legality and propriety of such promotion within the prescribed period of limitation. Therefore at this stage also he has waived his right and relinquished his claim for promotion and/or pay protection and he all along accepted the administrative decisions in question.  
11.
From the above facts and surrounding circumstances, we have no other alternative but to hold an irresistible conclusion that the petitioner has waived his right to claim seniority within the prescribed period of limitation and such claim is obviously barred by the doctrine of estoppel by conduct.
12.
In his application, the petitioner has failed to explain with reasons what prevented him from seeking legal remedies against the successive administrative action taken by the respondents in publishing the final gradation list, in promoting the so called junior to the post of UD clerk and Head Assistant, etc.  Therefore, we hold that the application is not maintainable in its present form and no substantive relief can be granted to the petitioner in absence of specific averment and prayer in such application.  In the result, the petition fails and we dismiss the application but without any order as to cost.
13.
Plain copy of this judgment be given to both the parties.
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