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W.B.A.T.                                                                     O.A. – 1681 of 2000

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Shyamal Kanti Chakrabarti

                            MEMBER ( J )

                        -AND-

The Hon’ble Mr.  Samar Ghosh

                      MEMBER( A )

J U D G M E N T

-of-                                                   

Case No  O.A. 1681 of  2000

Aloke Kumar Bose...........Applicant.

-Versus-

State of West Bengal & others….Respondents

For the Applicants  :-

     Mr. K.M. Hossain,

     Mr. S.C. Hossain, 

     Ld. Advocates.

For the State Respondents:-

      Mr. G.P. Banerjee, Ld. Adv.  

      Mrs. S. Agarwal, Ld. Adv.

Judgment delivered on :  08/03/2013.

The Judgment of the Tribunal was delivered by :-

Hon’ble  Mr. Samar Ghosh, Member ( A )

J U D G M E N T

In this application, the applicant has sought an order commanding the respondents to grant him incremental benefits and service seniority along with the consequential benefits upon counting his ex-military service and to re fix the pay of the applicant accordingly and grant all arrears.

2.     The case has a checkered history.  It was dismissed for default by order of this Tribunal dated 04.07.2001.  The applicant filed a restoration petition being no. 82 of 2001 and the application was restored by order dated 01.10.2001 of the Tribunal.  Again the application was dismissed for default on the part of the applicant by order dated 26.03.2003.  Once again, the applicant filed restoration application being no. MA-38 of 2003 which was also dismissed for default by order dated 20.08.2003.  The petitioner again made a restoration application for recalling the order dated 20.08.2003 being no. MA-73 of 2003.  The application was considered and the original application  being no. OA-1681 of 2000 was restored to its original file and number by order dated 17.02.2004.  Thereafter, the matter went out of list on several occasions on account of non-appearance of the parties.  With the leave of the Tribunal, the matter was mentioned on 02.01.2013 and was taken up for disposal by order dated 16.01.2013.  The matter was finally heard on 30.01.2013 and 21.02.2013.

3.   The case of the applicant, in short, is that the applicant was appointed a Lower Division Clerk in the office of the Superintendent of Police,  Midnapore on 11.02.1985.  Prior to joining the said post, the applicant served in the Indian Army in the rank of Signalman for a period of 5 years10 months and 10 days from 30.04.1977 to 10.03.1983.  It is the grievance of the applicant that on his joining the office of the Superintendent of Police, Midnapore, he was not granted incremental benefits and seniority in service upon counting of ex-military services in violation of the provisions of Police Regulations, Bengal, and the West Bengal Service Rules although repeated representations were made by the applicant in this regard.  It has been further alleged by the applicant that the respondent authorities granted incremental benefits and seniority to one Shri Ashim Kumar Banerjee upon counting his ex-military services under memo no.10418-PL/PE/1P-131/80 dated 28.12.1981 issued by the Assistant Secretary, Government of West Bengal, Home (Police) Department. 

4.    In the reply filed by the respondent no. 4, it has been stated that Shri Ashim Kumar Banerjee, Upper Division Clerk of the Office of the Superintendent of Police, Midnapore got the benefit of seniority including monetary benefit under Memo No. 10418-PL/PE/9P-131/80 dated 28.12.1981of the Home (Police) Department as he had completed 15 years of services in the Army. But the applicant rendered service in the Army for 5 years 10 months and 10 days only.                               

5.   In his rejoinder, the applicant has stated that in accordance with the existing laws,  past military service of the applicant should be counted towards incremental benefit.  He has referred to Rule 50 of the West Bengal Service Rules, Part 1 and Regulations 776(g), 780(d) and 851 of the Police Regulations, Bengal in support of his claim.  It has also been stated that the case of applicant was forwarded by respondent no. 4 to respondent no.3 but no benefit has actually been allowed to him.  The applicant has also controverted the argument that as he rendered service only for 5 years 10 months and 10 days in Army as against a service of 15 years rendered by Shri Ashim Kumar Banerjee, he is not entitled to the benefit that has been allowed in the case of Ashim Kumar Banernee.  

6.   We have heard the Ld. Advocates for both the parties.  In course of hearing, the Ld. Advocate for the applicant has stated that discriminatory treatment has been made in case of the applicant although similar benefit was granted to Ashim Kumar Banerjee under memo no 10418-PL/PE/1P-131/80 dated 28.12.1981 issued by the Home (Police) Department and further argued that in terms of the Rule 50 of the West Bengal Service Rules, Part 1, and regulations 776(g), 780(d) and 851 of the Police Regulations, Bengal, the applicant is entitled to get the benefit counting of past service in the Army irrespective of his length of service for the purpose of seniority, pay fixation and consequential benefits. 

7.  The Ld. Advocate for the State respondents has stated that the case of the applicant is different from the case of Ashim Kumar Banerjee as the applicant did not retire from service in the Army but was discharged on compassionate ground.  He has also stated that as per Rule 50 of the West Bengal Services Rules, Part 1, it is the discretion of the Head of the Department to count for increments the past military service of a member of the Civil Police Force, who before his appointment to such force, served in the Army if his military service was pensionable under military rules but terminated before he qualified for pension.  This benefit cannot be claimed as a matter of right.  He has further stated that the applicant in the instant case is not a member of the Civil Police Force to whom the said rule or the regulations referred to by the applicant applies. 

8.      We have perused the different rules and regulations referred to by the Ld. Advocates of the parties in support of their contentions.  Rule 50 is applicable to a member of the Civil Police Force who before his appointment to such post has served in the reserve of the Indian Army.  

             As per Regulation 776(g) of the Police Regulations, Bengal, “the military service of Indian Commissioned Officers who enlist as Sub-Inspectors of (Police) on discharge from the Army shall count towards increment”.  Regulation 780(d) says - “A subordinate police officer, who before his appointment to the police, has served in the reserve of the Indian Army may, if his military service whether or not including service with the colours in addition to service in the reserve, was pensionable under military rules but terminated before he had qualified for pension, be permitted at the discretion of the Head of the Department to count for increments of pay the whole of his service with the colours, if any, and half his service in the reserve.  Such service shall count towards periodical increments of pay, provided it counts towards civil pension under articles 356 and 357A, Civil Service Regulations.”

          Regulation 851 says, “(a) Indian commissioned officers, non-commissioned officers and men of the Indian Army and non-combatant departmental and regimental employees and followers of the supplemental services, who, on discharge from the army have rendered service in the police qualifying for civil pension, may be allowed to count, as part of such service, their previous military service rendered after attaining the age of 20 years, provided it was pensionable under military rules but terminated before a pension was earned in respect of it.  Non-commissioned officers and men of the British Service, warrant officers and Departmental officers of the commissary in respect of service with their units or departments in India, may also be allowed similar concessions (vide Article 356, Civil Service Regulations).     (b) The Provincial Government may allow military service (continuous or non-continuous) to count as part of the subsequent civil service even in cases where the military service was followed after a lapse of time by the civil service 
9.     It is found that Rule 50 of West Bengal Services Rules part 1 as well as regulations 776(g) and 780(d) of the Police Regulations, Bengal which have been relied upon by the Ld. Advocate for the applicant are all applicable to members of  police force who had served in the Indian Army prior to their appointment in the police force.  Regulations 851 relates to counting of past military service for the purpose of pension.
10.    The present applicant is a clerk of the Office of the Superintendent of Police, Midnapore.  He is not a member of police force, as defined under the Police Act of 1861 and related enactments.  Therefore, neither Rule 50 of the West Bengal Police Rules, Part 1 nor regulations 776(g), 780(d) have any application in the instant case.  Regulation 851 relates to counting of past services for pension and not for seniority or increments.  

11.     Let us now have a look at the memo no. 10418-PL/PE/1P-131/80        dated 28.12.1981    of the Home (Police) Department issued in respect of Ashim Kumar Banerjee.  It is found that Shri Ashim Kumar Banerjee retired from the Indian Army after having served from 30.08.1963 to 31.01.1979 and was thereafter employed as clerk in the office of Superintendent of Police, Midnapore.  His pay was fixed on the basis of last pay drawn by him in the Army as per the standard rules for fixation of pay on reemployment with deduction made on account of military pension in terms of the provision of note (1) below rule 83(2) of  the West Bengal Services ( Death-cum-Retirement  Benefits) Rules, 1971.  In our considered view, the case of Ashim Kumar Banerjee is entirely different from the case of the applicant, and the contention of the Ld. Advocate for the respondents that the applicant did not get similar benefit as did not retire from the Army after rendering service for 15 years but was discharged after rendering service for 5 years 10 months and 10 days is, accordingly correct.

12.      Having regard to the facts of the instant case, the contents of memo no. 10418-PL/PE/1P-131/80 dated 28.12.1981 of the Home (Police) Department and the position of rules, we find that the applicant has miserably failed to make out a case for counting of his past service in the Army for the purpose of seniority, increments and other benefits as prayed for in his application.  Accordingly, the application is dismissed.

13.   There will be no order as to costs. 

14.   Plain copy of this judgment be given to all the parties.    

            Sd/-                                                          Sd/-
(SAMAR GHOSH)                                    (S.K. CHAKRABARTI)
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