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IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

BIKASH BHAVAN, SALT LAKE CITY

K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti

                            MEMBER ( J )

                        -AND-

The Hon’ble  Mr.  Samar Ghosh

                      MEMBER( A )

J U D G M E N T

-of-
Case No  O.A. 402 of  2010

Subhas Chandra Dutta ........... Applicant.

-Versus-

State of West Bengal & others….Respondents

For the Applicant  :-

Mr. M. Chakraborty. 

 Ld. Advocate.

For the State Respondents:-

Mr. S.N. Roy, 

Mr. B. Nandy,

 Ld. Advocates.

Judgment delivered on :  17/05/2013.

The Judgment of the Tribunal was delivered by :-

Hon’ble  Mr. Samar Ghosh, Member ( A )

J U D G M E N T


In this application, the applicant Shri Subhas Chandra Dutta has prayed for grant of scale no. 19 from the date on which he was eligible to be considered for elevation to this scale, arrears of pay consequent upon such elevation and corresponding revision of pension.

2.      The case of the applicant is that having joined initially as Assistant Employment Officer under the Directorate of Employment, Government of West Bengal in the year 1968, he was eventually promoted to the post of Joint Director of Employment on the recommendation of the Public Service Commission, West Bengal (WBPSC) in December, 2003.  He was, however, not granted scale no. 19 with effect from due date, although his juniors in service were granted this scale.  He retired from service on 29.02.2004.  Prior to his retirement, he was informed about a vigilance case against him which was cited as the reason for not allowing him scale no. 19 with effect from the due date.  As stated by the applicant in the original application, he was exonerated from the charges with a nominal fine imposed on him.  He has made several representations to the authorities for grant of scale no. 19 but the authorities have not taken any action.  This refusal on the part of the Respondent authorities to grant him scale no. 19 even on conclusion of the departmental proceeding has been challenged by the applicant in the instant case.  

3.    In reply, the respondents have stated that the applicant’s case came up for consideration in the year 2003 for awarding scale no. 19 but at that time a vigilance enquiry was pending against him.  On completion of the vigilance case, the applicant was found guilty and in terms of Rule 10 (1) (a) of the West Bengal Services (Death-cum-Retirement-Benefit) Rules, 1971, the penalty of 10% reduction of pension for one year without affecting other allowances was imposed upon the applicant.  The applicant’s name again came up within the zone of consideration in the year 2006 but at that time he was not granted scale no. 19 on account of  ‘below bench-mark’ rating in the ACRs.

4.   In his rejoinder, the applicant has not stated anything new except that the officer who was entrusted with the responsibility of writing the ACRs of the applicant was always inimical to him and it was expected that the officer would not recommend the petitioner for promotion or elevation in scale.     

5.   The case was taken up for hearing on 18.01.13.  The Ld. Advocate for the applicant has stated that no departmental proceeding had actually been started when the applicant’s case along with the cases of his juniors was taken up for consideration for elevation to scale no. 19.  Moreover, ACRs on the basis of which the applicant was subsequently denied elevation to scale no. 19 were also never communicated to the applicant.  The Ld. Advocates for the State respondents have relied on the reply already filed.  Both the applicant and the State respondents were given liberty to file written notes of arguments.  The State respondents were directed to produce the relevant departmental file dealing with the case of promotion of the applicant to scale no. 19.  The Ld. Advocate for the State Respondents was also asked to clarify the following four points :

(1) Whether the ACRs based on which elevation to scale no. 19 was denied were communicated to the applicant.  

(2) Whether the applicant was eligible for elevation to scale no. 19 prior to the drawal of departmental proceeding against him.

(3) The date with effect from which the petitioner was otherwise eligible for elevation to scale no. 19.

(4) Whether the department had taken any action for reconsideration of the case of the applicant for promotion to scale no. 19 after conclusion of the departmental proceeding.    

6.  In pursuance of the direction of this Tribunal, the relevant departmental files have been produced by the State respondents. They have also filed clarification to the points raised by the Tribunal in course of hearing.   The applicant has filed written notes of arguments. 

7.   From perusal of the records of the case, we find that the petitioner’s case  for elevation to scale no. 19 was considered in March - April, 2003,  when it was decided not to fill up the vacancy (available w.e.f. 31.05.01) against which the petitioner was otherwise eligible to be considered till the completion of the vigilance case against him.  It is also found from records that the petitioner’s case was again taken up for consideration in the year 2006 when ACRs upto the period from 1999 – 2000 to 2003 – 2004 were taken into consideration and his ACR rating was found to be 1.77, which was below the benchmark-rating  required for elevation to scale no. 19.  In consequence, he was not considered fit for elevation to scale no. 19.  We find that the departmental proceeding was drawn up against the petitioner on 25.02.04 when he was served with a charge sheet and the proceedings were concluded on 09.11.05 after the retirement of the petitioner.  It is not true that the petitioner was exonerated of the charges with a nominal fine, as claimed by the petitioner in the original application.  The disciplinary proceeding actually ended with imposition of penalty of withholding 10% of pension for one year,

8.    Apparently, therefore, before 25.02.04 preliminary enquiries were held. Under the provisions of the relevant Government circular, once disciplinary proceeding starts against the Government employee, his promotion can be withheld.  This is also supported by various Court decisions. But mere pendency of vigilance enquiry may not be sufficient ground for withholding of promotion/confirmation of a Government employee.   The issue therefore is whether the respondent authorities erred in withholding promotion which was due before the start of the disciplinary proceeding.   
9.     We may, in this connection, refer to the  the judgment of the Hon’ble Supreme Court in the case of Coal India limited and others Vs. Saroj Kumar Mishra as reported in AIR 2007 SC 1706.  The respondents in that case were not promoted merely on the ground of pendency of vigilance enquiry.  The Hon’ble  Supreme Court  dismissed the appeal observing that it was not the case of the employer that pursuant to or in furtherance of the complaint received by the vigilance department, the competent authority had arrived at a satisfaction that a charge sheet was likely to be issued on the basis of a preliminary enquiry held in that behalf.  Thus, while mere pendency of a vigilance enquiry cannot be a ground for withholding promotion, where the competent authority is satisfied that a charge sheet is going to be issued on completion of enquiry on the basis of available records and evidence, there is a case for withholding vigilance clearance and promotion.  In the case of the petitioner, elevation to scale no. 19 was considered in March – April, 2003 when no departmental proceeding had been initiated.  The records do not show specifically whether on the basis of a prima facie investigation, the department came to the opinion that a charge sheet might be issued against the petitioner for departmental action.  However, since a disciplinary proceeding was ultimately started and the petitioner was found guilty of the charges which led to imposition of penalty of withholding of a part of pension, it could be presumed that there were sufficient grounds for withholding  vigilance clearance against the petitioner.  In that view of the matter, refusal of the authorities to elevate the petitioner to scale no. 19 cannot be held to be totally bad in law.  

10.   The other issue that now needs to be considered is whether there was any impropriety or illegality in the action of the authorities to deny scale no. 19 to the petitioner on conclusion of the departmental proceeding on the ground of not having the required  rating in the ACRs.  It is well settled in the case of Dev Dutt Vs. Union of India as reported in AIR (2008) SC 2513 that if an ACR has the effect of rendering an employee ineligible for promotion, it is to be treated as adverse  even if on apparent reading, the ACR does not contain any explicitly adverse remark. It is also well-settled that an ACR which is not communicated to the employee is to be ignored for the purpose of promotion.    It is true, as admitted by the State respondent, that under State Government rules, there was no system of communication of the ACRs in their totality.  Only poor rating (in absolute terms) in the ACR were required to be communicated to the Government employees.  As there were no “poor” entries in the ACRs of the petitioner during relevant period, the same were not communicated.  This decision is untenable after the issue has been settled by the Hon’ble Supreme Court in Dev Dutt’s case (supra).  Therefore, before denying promotion to a Government employee on the basis of lower rating in the ACRs than what is fixed as a benchmark, the petitioner should be informed of his ACR and given an opportunity to make representation.

11.   Having said this, it is now necessary to examine whether non-compliance with this requirement has adversely affected the interest of the petitioner in the instant case.  We have already observed that in the given circumstances, withholding of promotion to the petitioner at the time of initial consideration in March – April, 2003 cannot be held to be  illegal.  The departmental proceeding initiated against the petitioner resulted in imposition of penalty.  It is also well-settled that when a disciplinary proceeding results in imposition of penalty, no promotion can be awarded till the penalty remains operative.  Here, the proceeding was concluded after the retirement of the petitioner and the penalty of reduction in pension was effective for one year.  Therefore, the petitioner was not eligible for elevation to scale no. 19 before his retirement. Also, the question of elevation after retirement does not arise.  It is not understood why the State respondents took up his case for elevation to scale no. 19 in the year 2006.

12.    Having regard to the facts and circumstances of the case as discussed in the forgoing paragraphs and the observations made therein, we find no convincing reason to direct the respondents to grant scale no. 19 to the petitioner with effect from the date he became eligible by virtue of his seniority or any date thereafter.  In that case, the question of grant of consequential benefits does not, obviously, arise. 

13.     Accordingly, we dismiss the application.

14.     There will, however, be no order as to cost.

15.     Plain copy of the judgment be given to both the parties. 
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