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J  U  D  G  M  E  N  T

OA No. 706 of 2012


The instant Application has been filed challenging the legality and Constitutional validity of the Recruitment Rules of Revenue Inspectors (RI) framed by Land & Land Reforms Department, Government of West Bengal under Notification No. 951-ISU-SP-240/09 dated 09.02.2011 (hereinafter variously referred to as 2011-Rules, new Rules, revised Rules, etc.) by which the eligibility qualification of Amins for promotion to the post of Revenue Inspector (RI) has been raised from a pass in School Final (SF) Examination or equivalent to a pass in Higher Secondary (HS) Examination or equivalent and seeking for a declaration that the said Rules are ultra vires the Constitution of India being arbitrary, discriminatory and violative of Articles 14, 16 and 21 and further, seeking an order  to set aside the order of promotion of private respondent nos. 9 & 10 issued under order dated 15.07.2011.  There is also an alternative prayer for appropriate direction upon respondent nos. 1 to 7 compelling them to provide proper promotional avenues to the SF passed Amins in the Directorate of Land Records & Surveys and Joint Land Reforms Commissioner, West Bengal. 

2.
The petitioners have contended that prior to 1983, the administrative set-ups of the Survey and Settlement Operations and the Land Management functions of the Land Reforms Department were distinct.  For better coordination of survey and settlement wing and land management wing, an integrated set-up was established under G.O. No. 4205 (17) Estt. dated 28.11.1983, which was extended upto Gram Panchayat level.  In such integrated set up, the post of RI was placed at the lowest rung.  The RI is the feeder post of Revenue Officer (RO).  Before publication of 2011-Rules, the promoted RI having the minimum qualification of a pass in SF Examination or its equivalent had been promoted to the post of RO and this process is still going on in like manner.  Moreover, the Government employees in other departments having similar academic qualification are getting promotional opportunity up to the post of Deputy Secretary.  The 2011-Rules came into force  w.e.f. 09.02.2011 which provides for filling up of 75% of the posts of RI by promotion of Amins, Bhumi Sahayaks or Copyists having minimum qualification of HS or equivalent.  Previously, the minimum academic qualification for such promotion of Amins was a pass in SF Examination.  By framing new Rules,  the existing condition of service, particularly promotional prospects of SF-passed Amins have been seriously jeopardized.  Therefore, they have challenged the 2011- Rules framed under Notification dated 09.02.2011 in exercise of the power conferred under proviso to Article 309 of the Constitution.  The petitioners are also aggrieved by their supersession by the private respondent nos. 9 & 10 who, athough junior to them in the integrated gradation list, have been given promotion to the post of RI ignoring the legitimate expectation of the petitioners.

3.
It is the further case of the petitioners that Amins, who are generally posted at Gram Panchayat level, assist the RIs in every sphere of official duties along with Bhumi Sahayaks and other staff.  In 1983, the land revenue integrated set up came into existence  constituting a separate cadre of RI.  In the discharge of their duties,  Amins having the qualification of a pass in SF Examination have proved their competence and  are entitled to promotion to the post of RIs on the basis of their existing academic qualification, but the Rules of promotion have now been changed to their disadvantage giving rise to unequal treatment of the same class of Amins on the ground of different academic qualifications, which is not sustainable in law.  Therefore, they have assailed the 2011-Rules with consequential reliefs in the matter of their supersession by private respondent nos. 9 & 10.

4.
In their Supplementary Application, the petitioners have stated that this Bench passed an interim order dated 18.07.2012 to the effect that all promotions made under the new Recruitment Rules shall abide by the result of the Application, but in the mean time, the respondents have already promoted 150 Ris who have the educational qualification of a pass in SF Examination to the post of RO by Order dated 27.09.2012.  The contention of the petitioners is that if only HS- passed Amins are eligible for promotion to the post of RI, then SF- passed RIs ought not to have been considered for promotion to the post of RO, which is a higher post than the post of RI. 

5.     The State Respondents have not filed any reply, but took part in final hearing of the matter.  Earlier, the Ld Advocate for the State respondents filed a copy of the letter dated 27.02.2013 from Deputy Secretary to the Government of West Bengal, Land & Land Reforms Department addressed to respondent no. 2 from which it appeared that the Department was not in a position to offer any views, but was waiting for orders of the Tribunal.   

6.     We have heard Ld. Lawyers for both parties and perused the application with all connected documents and the cases referred to and relied upon by Ld. Lawyers for both parties.   

7.
Mr. Mukherjee, Ld. Senior Advocate appearing for the petitioners has contended that by framing new Recruitment Rules issued under Notification No. 951-ISU/2P-240/09 dated 09.02.2011 of the Department of Land & Land Reforms, minimum educational qualification for promotion of Amins to the post of RI has been changed to their disadvantage and their vested right to be considered for such promotion has been taken away, which is not sustainable in law.  Therefore, the new Rules for promotion of Amins to the post of RI should be set aside restoring their right to be considered for promotion to the post of RI on the basis of qualification prescribed under the Recruitment Rules of 1985.  In this connection, he has referred to and relied upon the principles laid down in the following cases :


“(i)
AIR 1981 SC 1990.


( ii)
AIR 1961 SC 36.


(iii)
AIR 1981 LIC 1188.


(iv)
AIR 1989 SC 1972.


( v)
AIR 2008 SCW 1321.


(vi)
AIR 2008 SCW 6564.

(vii)   AIR 1961 SC 348.

(viii) AIR 1962 SC 36.

(ix) AIR 1937 LAB IC 791 AND

(x) AIR 1981 LAB IC 1188.”

8.      Mr Mukherjee drew the attention of the Bench to the recruitment rules for the post of RI as they existed before the coming into force of 2011-Rules and also the provision of the new Rules of 2011.  The relevant rules are reproduced below:

“Notification No. 951-ISU/2P-240/09 dated 09.02.2011 – In exercise of the power conferred by the proviso to Article 309 of the Constitution of India and in supersession of all previous Notifications issued on the subject matter, the Governor is please thereby to make, with immediate effect, the following rules regulating the recruitment to different posts in the Directorate of Land Records & Surveys under the Department of Land & Land Reforms, Government of West Bengal, namely :-


(n) Name of post 

:
Revenue Inspector


i)   Method of recruitment:      A)   25% of the posts by selection 






    (direct recruitment) on the basis of the 





    result of the Miscellaneous Services 





   Recruitment Examination conducted by 





  the Public Service Commission, West 





  Bengal.







(B) 75% of the posts by promotion 






      from the posts of Amin or Bhumi 






     Sahayak or copyist having minimum 





     qualification of Higher Secondary or its 





    equivalent and minimum of 3 years’ 





    experience in the lower feeder post.”
“Notification No. 2195-Estt. dated 12.08.1985 – In exercise of the power conferred by the proviso to Article 309 of the Constitution of India, the Governor is pleased hereby to make the following rules regulating the recruitment to the posts of Revenue Inspector under the Land & Land Reforms Department, Government of West Bengal :-

Method of recruitment: (i) By absorption of- (a) Circle inspectors and Assistant Revenue Officers employed under the Collectors on the date of coming into force of these rules; (b) Settlement Kanungos, Grade-II employed under the Director of Land Records & Surveys, West Bengal, on the date of coming into force of these rules;

(ii)  By selection from the following categories of employees:-

(a)  Lower Division Clerks and other categories of employees in the Lower Division Scale employed under the Collectors; and


(b)  Peshkars, Lower Division Clerks and other categories of employees in the Lower Division Scale under the Director of Land Records & Surveys, West Bengal;

Provided that the employees who have passed School Final Examination or its equivalent from any recognized Board of Secondary Education or University and have served for not less than 3 years in any post in the Lower Division Scale or in the scale of Peshkar or in more than one of these posts taken together, shall only be eligible for selection.

Provided further that the ratio of vacancies to be filled from the categories (a) and (b) shall be 1:3.

Provided also that Muharrirs, Junch Muharrirs, and Amins employed under the Collectors or under the Director of Land Reforms and Surveys, W. Bengal having the requisite qualifications as prescribed in these rules shall be considered for selection if sufficient number of suitable candidates are not available against the quotas fixed for selection from (a) or (b) above, as the case may be ;


Provide also that the total number of posts to be filled up under this clause shall not exceed 75 per cent of the residuary posts after filling up of the posts under clause (i);

iii) by direct recruitment ;


Provided that the total number of posts to be filled up under the clause shall not exceed 25 per cent of the residuary posts after filling up of the posts under clause (i)

Qualification for (a) selection and (b) direct recruitment - must have passed the School Final Examination of any recognized Board of Secondary Education or its equivalent.”
9.     Mr. Mukerhee has contended that in terms of  Notification No. 2195-Estt. dated 12.08.1985, a vested right has been acquired by Amins, who have passed SF Examination, for consideration for promotion to the post RI and there is a legitimate expectation in their minds that in due course they will also get the opportunity of promotion.  This legitimate expectation has been belied as soon as the relevant provision for promotion was altered by Notification dated 09.02.2011  raising the minimum academic qualification form a pass in SF Examination to a pass in HS Examination or its equivalent. Obviously, the Amins now working in the Department having only a pass in SF Examination have become ineligible for 

promotion to  the post of RI and their service condition with includes  promotion 

has been changed to their disadvantage. It leads to discrimination amongst the same group of Amins most of whom by virtue of their having a pass in SF Examination have already been promoted to the higher post of RI, but the prospects of promotion of the remaining Amins having the same academic qualification have been frustrated because of sudden change of the relevant Recruitment Rules, raising the minimum qualification for promotion. 

10.       Referring to the case  General Manager, Southern Railway and Another Vs. Rangachari reported in AIR 1962 SC 36, Mr Mukherjee submitted that it has been set at rest  that “Article 16 (1) and (2) really give effect to the equality before law guaranteed by Art. 14 and to the prohibition of discrimination guaranteed by Art. 15(1).  The three provisions form part of the same constitutional code of guarantees and supplement each other. If that be so, it must be held that the matters relating to employment must include all matters in relation to employment both prior, and subsequent to the employment which are incidental to the employment and form part of the terms and conditions of such employment”. 

  11.       Mr. Mukherjee has contended that promotional prospects are to be treated as conditions of service which, therefore, cannot be altered to the disadvantage of the employees who have acquired a vested right on the basis of  existing rules of promotion.  Minimum educational qualification which was an eligibility criterion for initial appointment as Amins and also for promotion to the post of RI cannot be amended affecting the normal promotional channel of employee. This will  constitute breach of  Article 16 of the Constitution  as held by the Hon’ble Apex Court in the aforesaid case. 

12.    Mr Mukherjee contended that no amendment of Recruitment Rule is permissible denying opportunity of advancement. In this connection he has referred to and relied upon the principles laid down in the case of Council of Scientific & Industrial Research vs. K.G.S.Bhatt [AIR 1989 SC 1972].   In the said case, it has been held by the Supreme Court of India that- 

 “ It is often said and indeed adroitly, an organization, public or private does not hire a hand, but engages or employs a whole man.  The person is recruited by an organization not just for a job, but for a whole career.  One must therefore be given an opportunity to advance.  This is the oldest and most important feature of the free enterprise system.  The opportunity for advancement is a requirement for progress of any organization.  It is an incentive for personnel development as well.  Every management must provide realistic opportunities for promising employees to move upward.  The organization that fails to develop a satisfactory procedure for promotion is bound to pay a severe penalty in terms of administrative costs, misallocation of personnel, low morale, and ineffectual performance, among both non-managerial employees and their supervisors.  There cannot be any modern management, much less career planning, man-power development, management development, etc. which is not related to a system of promotions”. 
13.
Relying upon this principle, Mr. Mukherjee has contended that respondents has framed new Recruitment Rules overlooking such basic requirement of management as emphasised  by the Hon’ble Apex Court and from this point of view also, the new Rules which operate as a bar to the promotion of SF-passed Amins are not sustainable in law. 

14.     Mr Mukherjee submitted that the Hon’ble Supreme Court in the case of FCI & Ors. Vs. Parashotam Das Bansal & Ors.  reported in 2008 AIR SCW 1321 has held that Court has jurisdiction to issue direction to formulate promotional scheme where there is no promotional avenue. The new Rules have closed the avenue of promotion of SF-passed Amins, which means that Such Amins would start and end their career at the same level, which is contrary to the principle laid down by the Hon’ble Supreme Court in the aforesaid case. 
15.       Mr. Mukherjee also referred to the case of Umesh Chandra Patnaik and Ors., Petitioners Vs. Orissa State Electricity Board & Ors. reported in 1981 LAB I.C. 1188 in which Hon’ble Orissa High Court has held inter alia that promotional prospect of an employee falls within the ambit of conditions of service and Courts have jurisdiction to compel an employer to provide proper promotional avenues  to his employees. Therefore, it is a fit case where the new Rules for promotion to the post of RI are to be set aside in so far as the existing Amins are concerned. 

16.       Mr. Mukherjee has also contended that by the impugned Notification dated 09.02.2011, the State Government has in fact created a class within a class whereby some Amins having a pass in HS Examination will be eligible for promotion but the Amins having a pass in SF Examination will now to be treated as ineligible for such promotion. Such differentiation having no nexus with the object of classification is contrary to the principle laid down in Article 14 and 16(1) of the Constitution. In this connection he has referred to the case of the State of Mysore & Ors. Vs. P. Narasinha Rao reported in AIR 1968 SC 349. In the aforesaid case, it was held inter alia by the Hon’ble Court that –

        “It is well-settled that though Article 14 forbids class legislation, it does not forbid reasonable classification for the purposes of legislation.  When any impugned rule or statutory provision is challenged on the ground that it contravenes Article 14, its validity can be sustained if two tests are satisfied.  The first test is that the classification on which it is founded must be based on an intelligible differentia which distinguishes persons or things grouped together from others left out of the group, and the second test is that the differentia in question must have a reasonable relation to the object sought to be achieved by the rule or statutory provision in question.  In other words, there must be some rational nexus between the basis of classification and the object intended to be achieved by the statute or the rule”.

         Same views have been echoed in the case of State of Mysore Vs. Krishna Murthy & Ors. reported in 1973 LAB I.C. 791.  It is held therein that –

      “Inequality of opportunity of promotion, though not unconstitutional per se, must be justified on the strength of the rational criteria correlated to the object for which difference is made.  If on the facts of a particular case, the classes to be considered are really different, inequality of opportunity in promotional chances may be justifiable.  On the contrary, if the facts of a particular case disclose no such rational distinction between members of what is found to be really a single class no class distinctions can be made in selecting the best.  Articles 14 and 16(1) of the Constitution must be held to be violated when members of one class are not even considered for promotion .”

   
 Accordingly to Mr. Mukheree, the State respondents have nowhere declared what object is intended to be achieved by raising the minimum qualification of Amins for the purpose of promotion of Amins to the post of RI.  They have created two classes of Amins, who have so far been treated as belonging to the same class for promotion, without justifying on the strength of rational criteria why such classification has been made.  Such classification is, therefore violative of Articles 14 and 16 of the Constitution and should be quashed. 

17.    Mr. Mukherhee has further contended that by picking up only HS-passed Amins from the gradation list of all Amins for promotion to the post of RI, not only there has been supersession of senior Amins by the junior ones, but the Normal Zone of Consideration for Promotion Rules have also been violated.

18.     In the course of hearing, Mr. Mukherjee submitted that the new Recruitment Rules dated 09.02.2011were not published in the Official Gazette and as such these rules have no force at all and cannot be acted upon.  He has further submitted that had there been any existence of such Gazette Notification, the State Respondents could bring the matter much earlier either in their reply or by way of affidavit to the notice of the Bench. Failure to do so has forfeited their right to produce the copy of Gazette Notification before this Tribunal.  Mr. Mukherjee also 

contended that the impugned Notification was given effect to even before its publication in the Official Gazette and therefore such action is illegal and invalid. 


19.      Mr. G.P. Banerjee, Ld. Lawyer for the State Respondents, on instructions,  has contended that the revised recruitment rules have been framed under Notification dated 09.02.2011 in exercise of the powers conferred under the proviso to Article 309 of the Constitution of India.  It is a settled principle of law that the Governor has the right to frame rules prescribing the conditions of service of Government employees including promotional aspects.  It is also well-settled that this power to frame rules includes the power to change rules.  It is further contended that the duties assigned to the cadre of W.B.S.L.R.S. Grade-I  involve duties of a quasi-judicial nature which would be open to challenge before a Court of law and special knowledge is required to deal with such matter.  Such cadre being the bedrock of block level land reforms administration, it is necessary in public interest that persons with reasonably high qualification eventually get promoted to this post.  By framing the revised  Recruitment Rules, the State has strived to improve the quality of personnel manning the post of RI which is feeder post of W.B.S.L.R.S. Grade-I.  The new Rules made by the Government in exercise of its Constitutional powers in order to improve the quality of personnel  does not constitute any breach of any provision of the Constitution and should not be set aside.  He has referred to and relied upon the principles laid down in the following cases :


(i)
2011 (2) SLR 739.


ii)
2013 (I) SLR 291 (Pb and Hry)


iii)
AIR 1957 SC 540.

20.
Mr. G. P. Banerjee has contended that the State is well within its powers to amend the Recruitment Rules at any time and when the Government takes a decision and amends the Rules, the promotion have to be made in accordance with the amended rules.  The classification of Amins into two categories for the purpose of promotion is based on an intelligible differentia which is possession of requisite qualification according to recruitment rules and is, therefore, not hit by Article 16 of the Constitution. No unreasonable classification has been made by the new Rules, which are aimed at improving the quality of personnel in the land reforms set-up. 

21.
Mr. Banerjee has further contended that amendment of  Recruitment Rules is within the purview of  the executive function of the State and as such the impugned Notification is sustainable in law.  He has further contended that the argument advanced by Mr. Mukherjee regarding non-existence of the new Recruitment Rules for non- publication of the same in the Official Gazette is also not tenable because the said Notification dated 09.02.2011 was published in the Kolkata Gazette dated 02.03.2011, a copy of which has also been furnished by him before us in support of such contention.

22.
Mr Banerjee has referred to and relied upon the case of Dipak Agarwal vs. State of UP reported in 2011 (2) SLR 739-751.  In the said case, it has been held by the Hon’ble Supreme Court of India that “when the Government takes a conscious decision and amends the rule, the promotions have to be made in accordance with the rules prevalent at the time when the consideration takes place” (para 24). He has also relied upon the case of Bank Officers’ Association vs. Union of India reported in 2013 (1) SLR 291 (Pb & Hry) in which it has been held that even where a vacancy occurred when the pre-amended rules were in force, if at the time of consideration for promotion, amended rules have come into force, promotion is to be considered on the basis of the amended rules.  Government has the right to abridge or alter the rules regarding promotion.  Refuting the argument advanced by Mr. Mukherjee that under the previous Recruitment Rules, the petitioners having the educational qualification of a pass in SF Examination were entitled to be considered for promotion to the post of RI and thereby acquired a vested right which cannot be divested, Mr Banerjee contended that no right had actually vested in the petitioners as chance of a promotion in future cannot be said to be a vested right.  Mr. Banerjee finally submitted that the State Government  has rightly framed the revised Recruitment Rules in 2011 and these Rules and  promotions given in accordance with these Rules do not suffer from any infirmity or illegality and should not be interfered with. 

23.     After hearing the submission of both the parties, we find that the present case has thrown up the following important issues, some of which are interlinked, for our consideration:

(i) Whether the Amins have acquired any vested right of promotion to the post of RI by virtue of the recruitment rules of 1985and if so, whether any such right has been taken away by the new Rules;

(ii) Whether the amendment of the recruitment rules in 2011 making the SF-passed Amins ineligible for promotion to the post of RI is violative of Article 14 and 16 of the Constitution of India;

(iii) Whether the differentiation of Amins on the basis of their educational qualifications  for promotion to the post of RI as brought about by the 2011-Rules has any rational connection with the object sought to be achieved; 

(iv) Whether the right to be considered for promotion that was available to the SF-passed Amins in terms of the Recruitment Rules of 1985 can be taken away by framing new Recruitment Rules subsequently;

(v) Whether a distinction can be made between the SF-passed Amins and Amins possessing higher qualification for the purpose of promotion to the post of RI although all of them belong to the same gradation list;

(vi) Whether promotion of junior Amins possessing higher qualification bypassing the claims of senior Amins not possessing the minimum educational qualification prescribed  in 2011-Rules amounts to supersession and unfair discrimination;

(vii) Whether in the process of picking up Amins having HS and higher qualifications from the combined gradation list for promotion to the post of RI leaving out the SF-passed Amins , the Normal Zone of Consideration Rules, 1982 have been violated;

(viii) Whether the loss of opportunity for promotion to the post of RI in the case of SF-passed Amins on the coming into force of the 2011-Rules amounts to violation of the principle laid down by the Hon’ble Apex Court that promotion is a condition of service, which cannot be taken away and every employee should have a scope of advancement;

(ix) Whether the action of the respondents in giving promotion to the Amins having HS and higher qualification before the publication of the 2011-Rules in the Official Gazette is sustainable in law.

24.    To address the first issue, let us turn to the 1985-Rules.  It would be apparent from the 1985-Rules that there was actually no system of promotion from the post of Amin to the post of RI.  There was a provision for selection and the qualification for both direct recruitment and selection was the same.  On the other hand, in the 2011-Rules, a definite promotion quota has been prescribed for Amins along with Bhumi Sahayaks and Copyists having HS and higher qualifications.  Even if we hold that SF-passed Amins had a scope of selection to the post of RI under 1985-Rules, it must be understood that the selection of Amins for appointment to the post of RI was contingent upon the non-availability of sufficient number of suitable candidates from categories (a) and (b) and this opportunity was available not only to Amins, but also to Junch Mohurrirs and Mohurrirs.

        
In this context, we refer to the observations of the Hon’ble Supreme Court in the case of High Court of Delhi and Another vs. A.K.Mahajan and Others reported in (2009) 12 SCC 62.  In that case, the Hon’ble Supreme Court held that “where the amendment having retrospective operation has the effect of taking away a benefit already available to the employee, then such a provision is arbitrary, discriminatory and violative of the Articles 14 and 16 of the Constitution.  To be considered is a right of employee but merely being considered in itself is not a benefit as it may or may not result in the selection or promotion of an employee and hence it is in the nature of a chance.  A mere chance of promotion being affected by amendment is inconsequential.  Since promotion is not a right of employee, a mere chance of promotion if affected does not invalidate the action on the part of the employer”.  It was further held that “one can understand promotion which is already granted or the seniority which is already conferred upon or substantive appointment which is already made.  If the amendment has the effect of denying this crystallised promotion, seniority or substantive appointment, then certainly an amendment can be held to be arbitrary.  But that has not happened in the instant case.  Here no promotion was already granted or seniority already fixed or any substantive appointment already made which were affected by the retrospective amendment.  As we have explained earlier, promotional opportunities never became crystallised, what can be crystalised is a factum of promotion itself and not a chance of promotion.  Law regarding retrospectivity or retrospective operation regarding rules of selection is that where such amended rules affected the benefit already given, then alone such rules would not be permissible to the extent of retrospectivity”.  It is clear from the records of the case that the SF-passed Amins who are the petitioners in the present case have not actually got any promotion  and therefore,it cannot be said that by 2011-Rules, any benefit already given has been taken away.  What was available to the SF-passed Amins under the 1985-Rules was a mere chance of selection for the post of RI on the happening of certain contingencies and it is clear from the ratio of the judgment in the case referred to that a mere chance of selection or promotion is not a vested right and, therefore, we hold that the petitioners did not acquire any vested right under the 1985-Rules and no vested right of the petitioners have been taken away by the 2011-Rules.

25.     To address the second issue as to whether the 2011-Rules whereunder the minimum educational qualification for promotion of Amins was raised from a pass in SF Examination to a pass in HS Examination making existing SF-passed Amins ineligible for promotion are violative of Articles 14 and 16 of the Constitution, we consider it necessary to refer to the judgment of the Constitution Bench of the Hon’ble Supreme Court in the case of State of Jammu & Kashmir and Triloki Nath Khosa & Others reported in 1974 SCR (1) 771.  To understand the ratio of the said judgment and its applicability to the present case, it is necessary to state the facts in brief.  Under the recruitment rules of 1939, recruitment to the cadre of Assistant Engineers in Jammu & Kashmir Engineering Service was to be made by direct recruitment of degree holders in Civil Engineering or by transfer of degree or diploma holders who have served as supervisors for a period of not less than five years.  The rules further provided that appointment by transfer (that is, by promotion) to the cadre of Executive Engineers could be made only from the cadre of Assistant Engineers on the basis of merit, ability and previous record of the candidates.  The Jammu & Kashmir Engineering (Gazetted) Service Recruitment Rules, 1970 provided that recruitment to the post of Executive Engineer and above was to be made only by promotion.  As regards promotion to the post of Executive Engineer, it was provided that only those Assistant Engineers who possessed a degree in Engineering would be eligible for promotion.  Diploma holder Engineers like the respondents were thus rendered ineligible for promotion.  The respondents challenged the constitutionality of the rules.

      It was held by the Constitution Bench that “though persons appointed directly or by promotion were integrated into a common class of Assistant Engineers, they could, for the purpose of promotion to the Cadre of Executive Engineers, be classified on the basis of educational qualifications.  The rule providing that only graduates shall be eligible for such promotion to the exclusion of diploma holders does not violate Articles 14 and 16 of the Constitution”.  The Bench further held that “it is wrong to characterize the operation of a service rule as retrospective for the reason that it appears to affect the existing employees.  A rule which classifies such employees for promotion purposes undoubtedly operates on those who entered service before the framing of the rule, but it operates in future in the sense that it governs the future right to promotion of those who are already in service.  It is well settled that a Government servant acquires a status on appointment to his office and as a result, his rights and obligations are liable to be determined under statutory or Constitutional authority which for its exercise requires no reciprocal consent”.

        Following the decision of the Constitution Bench in the case of Triloki Nath Khosa (supra), the Hon’ble Supreme Court in the case of Shamkant Narayan Despandey vs Maharastra Industrial Development Corporation & Another reported in (2008) 5 SCC 416 held that a valid classification can be made among members holding the same post on the basis of their qualification and it does not violate Articles 14 and 16 of the Constitution.  The issue which was raised before the Hon’ble Supreme Court in the said case was that no classification could have been made among the Executive Engineers on the basis of their educational qualification for the purpose of promotion to the post of Superintending Engineer since they belong to the same cadre of Executive Engineers and do the same work.  In Chairman, Railway Board vs. C.R.Rangadamaiah reported in (1997) 6 SCC 623, it has been held by the Hon’ble Supreme Court that a rule which operates in nature so as to govern future rights of those already in service cannot be assailed on the ground of retrospectivity as being violative of Articles 14 and 16 of the Constitution but only when a rule seeks to reverse from an anterior date a benefit which has been granted or availed of (for example, promotion or pay scale) can be assailed as being violative of Articles 14 and 16 to the extent it operates retrospectively.

    The case of the petitioners of the instant Application are exactly identical to the cases of Triloki Nath Khosa (supra) and Shamkant Narayan Despandey (supra) and having regard to the observations and decisions of the Hon’ble Supreme Court in the said cases, we hold that there has been no violation of Articles 14 and 16 of the Constitution by framing and implementation of 2011-Rules.

26.     As regards the third issue, undisputedly HS qualification is higher than SF qualification.  According to 1985-Rules, the qualification for direct recruitment of RIs was a pass in SF Examination.  The scale of pay of the post of RI was Rs.300-685 plus special pay of Rs.30.  The Amins who possessed the qualification for direct recruitment could also be considered for selection for the post of RI in the event of non-availability of eligible LDCs and other categories of employees in the same scale under the Collector and Peshkars, LDCs and other categories of employees in the LDC-scale under the Collectors or Director of Land Records & Surveys, West Bengal.  Under 2011-Rules, the qualification for direct recruitment to the post of RI was made the same as the recruitment qualification for Miscellaneous Services Recruitment Examination, which is a graduate degree of a recognized university.  The scale of pay of RI was also upgraded in the meanwhile.  By 2011-Rules, the minimum qualification for promotion of Amins to the post of RI was raised from a pass in SF Examination to a pass in HS Examination.  Raising the recruitment qualification for direct recruitment to the post of RI is, according to us, consistent with prescription of a higher scale of pay.  Since the qualification for direct recruitment has been raised, we do not find anything wrong in raising the recruitment qualification for promotion also, which is still lower than the qualification for direct recruitment under 2011-Rules.

         Here we again refer to the observation of the Hon’ble Supreme Court in the case of Triloki Nath Khosa (supra)  that “efficiency which come in the trail of higher mental equipment can presumably be attempted to be achieved by restricting promotional opportunities to those possessing higher educational qualification and we are concerned with the resemblances of the classification not with the precise accuracy of the decision to classify nor with the question whether the classification is scientific.  Such tests have been discarded”.  The Hon’ble Court further held that “it is no part of appellant’s burden to justify the classification or its constitutionality.  A classification founded on variant educational qualification is for the purposes of promotion to the post of Executive Engineer, to say the least, not unjust on the face of it and the onus, therefore, cannot shift from where it originally lay.”

      Having regard to the facts of the present case and the aforesaid observations of the Hon’ble Supreme Court, we decide the third issue in the affirmative.

27.      The fourth issue is whether the opportunity for promotion (actually, selection) to the post of RI that was available to the SF-passed Amins in terms of the 1985-rule can be taken away by a subsequent amendment of recruitment rules.  To address this question, we refer to the decision of the Hon’ble Supreme Court in the case of P.U.Joshi & Others vs. Accountant General, Hyderabad & Others reported in (2003) 2 SCC 632.  The Hon’ble Court held – 

     “Questions relating to the Constitution, pattern, nomenclature of posts, cadres, categories, their creation/abolition, prescription of qualifications and other conditions of service including avenues of promotions and criteria to be fulfilled for such promotions pertain to the field of policy and within the exclusive discretion and jurisdiction of the State, subject, of course, to the limitations or restrictions envisaged in the Constitution of India and it is not for the statutory Tribunal, at any rate, to direct the Government to have particular method of recruitment or eligibility criteria or avenues of promotion or impose itself by substituting its views for that of the State.  Similarly, it is well open and within the competency of the State to change the rules relating to a service and alter or amend and vary by addition/subtraction the qualifications, eligibility criteria and other conditions of service including avenues of promotion, from time to time, as the administrative exigencies may need or necessitate.  Likewise, the State by appropriate rules is entitled to amalgamate departments or bifurcate departments into more and constitute different categories of posts or cadres by undertaking further classification, bifurcation or amalgamation as well as reconstitute and restructure the pattern and cadres/categories of service, as may be required from time to time by abolishing the existing cadres/posts and creating new cadres/posts.  There is no right in any employee of the State to claim that rules governing conditions of his service should be forever the same as the one when he entered service for all purposes and except for ensuring or safeguarding rights or benefits already earned, acquired or accrued at a particular point of time, a Government servant has no right to challenge the authority of the State to amend, alter and bring into force new rules relating to even and existing service.”

           In view of these observations of the Hon’ble Supreme Court, and the facts of the present case, we answer this issue in the affirmative

28.       The fifth issue is whether a distinction can be made between the SF-passed Amins and Amins possessing higher qualification for the purpose of promotion to the post of RI notwithstanding the fact that all of them belong to the same gradation list.  The answer to this question can be found in the judgment of the Hon’ble Supreme Court in Shamkant Narayan Despandey case (supra), the relevant portion of which has already been reproduced in paragraph 25.  The answer is in the affirmative.

29   The sixth issue is whether promotion of Amins having HS and higher qualifications leaving out senior SF-passed Amins amounts to supersession and unfair discrimination.  This issue stands decided in terms of our findings and decisions on the previous issues.  Since the State is within its powers to make a distinction between SF-passed Amins and Amins possessing higher qualifications for the purpose of promotion to the post of RI, the promotion of Amins having HS and higher qualifications leaving out senior SF-passed Amins does not amount to supersession or unfair discrimination, as the latter are not eligible for promotion according to 2011-Rules, which is held to be constitutionally valid.

30.      The seventh and related issue is whether in the process of picking up Amins having HS and higher qualification for promotion to the post of RI, the Normal Zone of Consideration Rules, 1982 have been violated..  The Normal Zone of Consideration Rules reads as follows-

   “Notwithstanding anything contained in any rules or procedure regulating recruitment to any service or posts under the State Government by promotion, normal zone of consideration in respect of promotion to such service or posts shall consist of such of the employees eligible for promotion to such service or posts according to the rules or procedure regulating recruitment thereto as occupy positions, when arranged in descending order of seniority, five times the number of vacancies actually available for filling up by promotion at the time of consideration”

     We note the phrase “such of the employees eligible for promotion to such service or posts according to the rules or procedure regulating recruitment thereto”.  We have already discussed in the preceding paragraphs that the State has the competence to frame rules prescribing minimum educational qualification for promotion and such rules cannot be held to be invalid on the ground that the chances of promotion of some of the existing employees who belong to the same gradation list with others are affected.  This being the settled position and since the normal zone of consideration should consist of only those employees who are eligible for promotion according to the recruitment rules, picking up only those Amins who have HS and higher qualification leaving out senior SF-passed Amins who are not eligible for promotion does not amount to any violation of the Normal Zone of Consideration Rules, 1982.

31.    The eighth issue is whether by rendering the SF-passed Amins ineligible for promotion to the post of RI, the principle laid down by the Hon’ble Supreme Court that promotion is a condition of service, this condition cannot be waived or violated and there should be promotional avenue for every employee is violated.   It has been held by the Hon’ble Supreme Court in numerous judgments that promotion is a condition of service but mere chance of promotion is not.  What was available to the SF-passed Amins before the publication of 2011-Rules is a mere chance of selection in the post of RI on the happening of certain contingencies.  This chance of promotion has been affected by the 2011-Rules.  Affecting the chance of promotion by prescribing a higher qualification for promotion is not held to be illegal or invalid.  There are other avenues of promotion to higher grades/movement to higher scale.  Having regard to the principle laid down by the Hon’ble Apex Court that there should be avenue for advancement for every employee, the State Government formulated promotion policy/career advancement scheme/modified career advancement scheme under which employees are assured of advancement to higher scales.  So merely by making the SF-passed Amins ineligible for promotion to the post of RI, all avenues of career advancement of Amins have not been closed, and so there has been no violation of the basic principle that there should be avenues of career advancement for every employee.

        In this context, it is relevant to refer to the judgment of the Hon’ble Supreme Court in nthe case of Union of India & Others vs. S.L.Dutta & Others reported in 1990 SCR Supl (3) 173.  The Respondent 1 was commissioned in the Indian Air Force on July 17, 1954 and in course of time was promoted to the post of Air Vice Marshal.  He belonged to the Navigation Stream of the Indian Air Force and was the seniormost officer in his cadre.  When he was due for promotion as Air Marshal, the Ministry of Defence, Government of India by its memo dated October 9, 1987 changed the policy governing promotion with the result that the prospect of an officer in the Navigation Stream of the Air Force was substantially reduced.  Due to the change in promotion policy, respondent 1 was unable to get promotion as Air Marshal and he retired as Air Vice Marshal on 31.10.1988.  In the appeal, the respondent 1 contended that the change of policy affected his condition of service and that it was arbitrary.  Allowing the appeal, the Hon’ble Court held that what was affected by the change of policy were merely the chances of promotion of Air Vice Marshals of the Navigation Stream, they still had opportunities of promotion and hence there was no change in the conditions of service.  There was no question of arbitrary departure from the policy, because before the decision not to promote respondent 1 was taken, the policy had already been changed.

32.    The ninth and last issue is whether the action of the respondents in giving promotion to the Amins having HS and higher qualification in accordance with the 2011-Rules before their publication in the Official Gazette is sustainable in law.  Undisputedly, implementation of the 2011-Rules requires publication of the Rules in the Official Gazette.  We, however, do not accept the contention of  Mr. Mukherjee that as the State respondent did not file any reply stating that the 2011-Rules were published in the Official Gazette, they have forfeited their right to produce copy of the relevant Gazette Notification before this Tribunal.  The Notification, once published in the Official Gazette, is a public document and the Tribunal is within its competence to take judicial notice of the same at any time for adjudication of a legal dispute.  We find that the 2011-Rules were published in the Extraordinary Edition of Kolkata Gazette dated 02.03.2011.  We also find from the 

materials on record that the orders granting promotion to Amins in terms of 2011-Rules were issued by the Director of Land Records and Surveys on 15.07.2011, which is well after publication of the Rules in the Official Gazette.  Therefore, the contention of Mr. Mukherjee in this regard is not borne out by facts and the State respondents have not committed any irregularity on this count.

33.      On the basis of our analysis of, and decisions on the various issues framed and having regard to the judgments of the Hon’ble Supreme Court in various cases having a direct bearing on the said issues, we find no merit in the Application which is accordingly dismissed.

 OA No. 994 of 2011

34.    In this judgment, we have also taken up for consideration an identical matter in Application being OA No. 994 of 2011.  Ms. S. Agarwal, Ld. Advocate for the petitioners has submitted that they will not advance any separate argument and will rely upon the stand taken by the petitioners in  OA No. 706 of 2012.  In this Application, 4 petitioners have made a prayer for inclusion of their names in the list (published on 15.07.2011)  of HS-passed Bhumi Sahayaks appointed to officiate in the post of RI.  It is their case that they were initially appointed  Bhumi Sahayaks under Land & Land Reforms Department in different districts in the time scale no.5 with all admissible allowances w.e.f. 01.07.1984 in respect of posts created under G.O No. 6096(16) Tdr dated 26/27.06.1984 to be read with G.O No. 9057 (16) dated 12.09.1984. Subsequently, they reached the pay band of Rs.5400-25,000/- with grade pay as per rules.  In the mean time, the respondent authority published circular being no. 322/1967/B1/2010(part) dated 15.07.2011 enclosing gradation list of 375 eligible Bhumi Sahayaks excluding their names. It is their claim that they are also eligible to be included in such gradation list for  officiating in the post of RIs by virtue of their accrued rights since their appointments.   The State respondents, by filing a reply, has disputed the claim of the petitioners stating that Recritment Rules for the post of RI have been revised and under the revised Recruitment Rules, Bhumi Sahayaks having HS and higher qualification only are eligible for promotion to the post of RI.  As the petitioners do not have the requisite qualification as per the revised rules, their names have not been included 

in the list enclosed with order dated 15.07.2011.  On the date of hearing, the Ld. Advocates submitted that as the questions of fact and law involved in this case are identical with the same in OA No. 706 of 2012, this case may be disposed of along with OA 706 of 2012 as an analogous matter.

35. 
We have already discussed and cited the relevant Recruitment Rules wherein the claim of SF-passed Amins for promotion to the post of RI has been exhaustively dealt with.   Since the SF-passed  Bhumi Sahayaks  are on the same footing, we hold that the decision taken in respect of Application being OA-706/2012 will also govern the present Application being OA-994/2011. We hold that the Bhumi Sahayaks also have not acquired any vested right to claim their promotion to the post of RI and the operation of the 2011-Rules rendering those Bhumi Sahayaks who do not have the requisite educational qualification prescribed under the said Rules ineligible for promotion does not suffer from any legal infirmity

36.      We accordingly dismiss this Application also.
37.     There shall be no order as to cost in respect of both the applications. 

38.
Plain copy of this judgment be given to all the parties concerned.  

   ( SAMAR GHOSH )                        ( S.K. CHAKRABARTI )                                        
       MEMBER(A)                                    MEMBER (J)

