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W.B.A.T.                                                                     O.A. – 718 of 2011

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Shyamal Kanti Chakrabarti

                            MEMBER ( J )

                        -AND-

The Hon’ble Mr.  Samar Ghosh

                      MEMBER( A )

J U D G M E N T

-of-                                                   

Case No  O.A. 718 of  2011

Sukomal Rakshit...........Applicant.

-Versus-

State of West Bengal & others….Respondents

For the Applicants  :-

     Mr. K. Paul, 

     Ld. Advocate.

For the State Respondents:-

      Mrs. S. Agarwal, 

      Ld. Advocate

For the P.S.C., W.B.

      Mr. B.K. Roy, 

      Departmental Representative.

Judgment delivered on :  28/02/2013.

The Judgment of the Tribunal was delivered by :-

Hon’ble  Mr. Samar Ghosh, Member ( A )

J U D G M E N T

In this application, the applicant has sought a direction upon the respondent authorities to award him notional promotion to the post of Assistant Commissioner of Police under Kolkata Police with effect from 04.02.2002 and also to the post of Deputy Commissioner of Police, Kolkata in accordance with his inter-se position in the relevant gradation list and to pay all arrears of pay and allowances till the date of his retirement from service on 30.11.2006 and corresponding pensionary benefits thereafter.

2.     The case of the applicant is as follows : 

(1)            The applicant initially joined as Sub Inspector of Police under Kolkata Police on 02.01.1969 and was subsequently promoted to the post of Inspector of Police.  His name along with the names of other eligible Inspectors of Police was forwarded to the Public Service Commission, West Bengal on 21.12.2001 for seeking the advice of the Commission regarding their promotion to the rank of Assistant Commissioner of Police.  The Public Service Commission did not recommend the name of the applicant for promotion to the rank of Assistant Commissioner of Police.  
(2)           The applicant has stated that just before consideration of his suitability for promotion on the first occasion (January 2002), a charge-sheet in connection with a disciplinary proceeding being no. 14/2002 drawn up against him for allegedly accepting illegal gratification and for other offences was served upon him.  The said disciplinary proceeding resulted in dismissal of the applicant from service on 15.07.2003. The applicant preferred an appeal before the Home Secretary, Government of West Bengal against the said order of dismissal.  The Home Secretary disposed of the appeal on 16.08.2004 by setting aside the order of dismissal and ordering de-novo inquiry into the matter by the Vigilance Commission.  Following the order passed by the Home Secretary, a fresh departmental proceeding being no. 65 dated 03.07.2006 was initiated. On conclusion of the disciplinary proceeding, the respondent authorities, under order dated 22.12.2006, exonerated the applicant from all the charges and directed that the period from the date of  dismissal till the date of reinstatement be treated as a period spent on duty.  Meanwhile the applicant retired from service as Inspector of Police on 30.11.2006.    

(3)       The applicant’s case came up for consideration before the Commission on two subsequent occasions (July 2006 and September 2006), but on both these occasions also, he was  considered not suitable for promotion.

(4)       The grievance of the applicant is that he was wrongly deprived of his promotion to the rank of Assistant commissioner of Police and also Deputy Commissioner of Police by initiating departmental proceedings just before consideration of his suitability for promotion, and by delaying disposal of the proceedings to such extent that he retired before conclusion of the proceedings. The applicant has also alleged that in the case of two officers, namely, Ziaur Rahaman, Inspector of Police, (Investigating Cadre), Kolkata Police and Hara Prasad Ghosh, Inspector of Police (Investigating Cadre), Kolkata Police, promotion was given notwithstanding the pendency of departmental/criminal proceeding.

3.      The applicant filed an application before this Tribunal being O.A. No 6762 of 2008 praying for benefits of promotion which he did not get at the relevant time. The said application was disposed of by the Tribunal by order dated 11.02.2010 without giving the petitioner any relief as prayed for primarily on the ground that as the Public Service Commission did not recommend the name of the applicant for promotion to the rank of Assistant Commissioner of Police, the State Government, particularly, the Police Department could not have any role behind the denial of promotion.  It was also observed that as the Public Service Commission was not made a party, the Tribunal was not in a position to entertain any point touching upon the function of the Public Service Commission.                                

4.    The state respondents in their reply have referred to the order of the Tribunal passed in O.A. No. 6762 of 2008 and have stated that the relief sought by the applicant in the said O.A. as well as in the present O.A. are similar and since the Tribunal disposed of the said O.A. No. 6762 0f 2011 by order dated 11.02.2010 without allowing the prayer of the applicant, the instant application is barred by the principle of res judicata and should be dismissed in limini.  It has further been stated by the state respondents in para 8 of their reply that the name of the applicant was forwarded to the Public Service Commission for promotion to the post of Assistant Commissioner of Police, but the Commission  did not find the applicant  suitable for promotion to the post of Assistant Commissioner of Police and as such the applicant was not given promotion.  Since the applicant was not promoted to the rank of Assistant Commissioner of Police for want of recommendation of the Public Service Commission, the question of subsequent promotion to the rank of Deputy Commissioner of Police does not arise.
5.        The Public Service Commission, West Bengal in their reply has stated that the applicant’s name for promotion to the post of Assistant Commissioner of Police, Kolkata was forwarded twice (in fact, thrice) to the Commission for consideration.  The Commission could not recommend his case for promotion because of pendency of a departmental proceeding as well as a criminal case. The petitioner was hit by the provisions of erstwhile Home (P&AR) Department Memo No. 224-PAR(Vig) dated 12.06.1980 and was accordingly passed over by the Commission.  In regard to the grievance of the applicant that the two officers, namely,  Ziaur Rahman and Hara Prasad  Ghosh  were recommended for  promotion to the post of Assistant Commissioner of Police in spite of pendency of proceeding, the Commission has stated that it recommended the case of Mr. Rahman for promotion on provisional basis as per provision 2(ii) of erstwhile Home(P&AR) Department Memo. mentioned above and a specific certification by the Home (Police) Department that the delay in finalization of the departmental proceeding pending for more than 3 years was not due to any fault or tactics adopted by Mr. Rahman.  In the case of Hara Prasad Ghosh, the Commission did not find any departmental proceedings pending against him while considering his case for promotion.
6.     We find from order of this Tribunal dated 11.02.2010 in O.A. No. 6762 of 2008 that although the prayer of the applicant for getting promotion was not allowed by the Tribunal, the main reason was that no recommendation was obtained from the Public Service Commission in the said O.A., the Public Service Commission was not made a party and therefore the Tribunal could not take any view touching upon the function of the Public Service Commission.  In the instant application, the Secretary, Public Service Commission, West Bengal has been made respondent no. 3. Since the Public Service Commission has been made a party in the instant case, the Tribunal has been in a position to hear the views of the Commission and decide whether the applicant’s case for promotion calls for fresh consideration or not.  As the perspective has changed, we hold that the instant application is not barred by the principle of res judicata and therefore can be decided on merit.

7.      Written notes of arguments have been filed by the applicant as well as all the respondents.   The relevant files of the Public Service Commission dealing with the case of promotion of the applicant have also been produced.  It is found from the files produced by the Commission that the Commission took up the case of promotion of the applicant in January 2002, July 2006 and September 2006.  The Commission did not find him suitable for promotion on all these occasions.  There was a remark that criminal/departmental proceeding was pending against him.  There were no other remarks in respect of the applicant.  The recommendation of the Commission was duly communicated to the State Government under memo nos. 167-PSC dated 22.01.2002, 1278-PSC dated 10.07.2006 and 1847-PSC dated 21.09.2006 respectively.

8.       It is an admitted position that the applicant’s case for promotion to the rank of Assistant Commissioner of Police was not recommended by Public Service Commission, West Bengal during the tenure of service of the applicant on account of pendency of the disciplinary proceeding/criminal proceeding.  Admittedly, the applicant retired on 30.11.2006.  Admittedly, the applicant was exonerated from the charges on conclusion of the disciplinary proceeding by order of the respondent authorities dated 22.12.2006 i.e. after the retirement of the applicant.  Nothing, however, has been stated in the reply of the respondents no. 1 & 2 as to whether the criminal proceeding has also been disposed of resulting in acquittal of the applicant on merit, although in the written notes of argument filed on behalf of the applicant, there is a statement that the criminal case pending against the applicant resulted in his honourable acquittal by the City Sessions Court.  In a report sent by the Home Department to the Commission in December, 2001, it was stated that the case ended in FRT.

9.  The main issue for consideration of the Tribunal in the instant Application is if the applicant was exonerated from the charges on conclusion of the departmental and criminal proceeding, whether he is entitled to the benefit of promotion to the post of Assistant Commissioner of Police and subsequent promotion to the rank of Deputy Commissioner of Police with retrospective effect from the date on which his immediate junior was so promoted, along with consequential benefits.

10.   In the course of hearing, the Ld. Advocate for the applicant has referred to rule 72(2) and 72(3) of West Bengal Service Rules, Part 1 to justify his claim for promotion with retrospective effect and consequential benefits.  The rule says:-

 “72(2).    Where the authority competent to order reinstatement is of opinion that the Government employee who had been dismissed, removed or compulsorily retired has been fully exonerated, the Government employee shall, subject to the provisions of sub-rule (6), be paid the full pay and allowances to which he would have been entitled, had he not been dismissed, removed or compulsorily retired or suspended prior to such dismissal, removal or compulsory retirement, as the case may be :

                  Provided that where such authority is of opinion that the termination of the proceedings instituted against the Government employee had been delayed due to reasons directly attributable to the Government employee it may, after giving him an opportunity to make his representation within sixty days from the date on which the communication in this regard is served on him and after considering the representation, if any, submitted by him, direct, for reasons to be recorded in writing, that the Government employee shall, subject to the provisions of sub-rule (7), be paid for the period of such delay, only such amount (not being the whole) of such pay and allowances as it may determine.

72(3).     In a case falling under sub-rule (2), the period of absence from duty including the period of suspension preceding dismissal, removal or compulsory retirement, as the case may be, shall be treated as a period spent on duty for all purposes.”
         It is the argument of the Ld. Advocate for the applicant that since the applicant has been exonerated from all charges and the period from the date of dismissal to the date of reinstatement has been treated as a period spent on duty, he is entitled to all service benefits including promotion as if the proceedings were never drawn.

11.     In support of his contention, the Ld Advocate for the applicant has also relied upon the judgment of the Hon’ble Supreme Court in the case of Union of India &ors vs. Janakiraman & ors as reported in AIR 1991 SC 2010.

12.      The Ld Advocate for the state respondents has primarily relied upon the fact that in the absence of recommendations of the Public Service Commission, they could not give promotion to the applicant.  The Ld. Advocate for the Commission mainly relied upon the provisions of the Home (P&AR) (Vig) Memo No 224-(P&AR) (Vig) dated 12.06.1980 to disallow his claim for promotion.

13.    It is a settled principle that if disciplinary or criminal proceeding is pending against an employee who is eligible to be considered for promotion to the next higher post, he cannot be excluded from consideration merely because of pendency of disciplinary or criminal proceeding.  The remedy lies in consideration of such employee for promotion and keeping the result in sealed cover, so that he may be promoted immediately to the next higher post if he is found not guilty of the charges in the proceeding, if he was found otherwise fit.  However, this procedure has not been followed in the instant case.  On perusal of the files produced by the Public Service Commission, it appears that his case was not considered for promotion because of the pendency of the departmental/criminal proceeding.  This has also been corroborated by the Public Service Commission in their reply as well as in the written notes of arguments.  Therefore, it cannot be ascertained whether but for the pendency of the departmental/criminal proceeding, the applicant would have been entitled to promotion to the rank of Assistant Commissioner of Police.  There is, however, definitely a need for fresh consideration of the case of the applicant for promotion which could not be accorded at the material point of time since admittedly the applicant has been exonerated of the charges, and no other reason for not giving promotion to the applicant at the relevant time has been adduced by any of the respondents.

14.      In this context, we refer to the order of the Hon’ble Supreme Court in Sulekh Chand and Salek Chand Vs. Commissioner of Police and others as reported in 1994 Supp (3) SCC 674.  It was held that once the acquittal was on merit, and the denial of promotion to an employee was on the sole ground of prosecution, the employee is entitled to the promotion with effect from the date his immediate junior was promoted. The same principle will apply in the case of departmental proceeding also.  

15.      We would also like to refer to the judgment of the Hon’ble Supreme Court in the case of State of U.P. and Anr. Vs Krishna Lal Sehgal as reported in (2005) 12 SCC 193, The Supreme Court observed that -          

“The High Court could not have directed that the respondent should be promoted with retrospective effect.  It is well-settled principle and has been clearly enunciated in the case of State of Mysore vs Syed Mahmood that the High Court ought not to issue any writ directing promotion without giving the State Government an opportunity in the first instance to consider the candidate’s fitness for promotion.  We may note that in that case, as in this, promotion to the post of Executing Engineer was on the basis of seniority-cum-fitness.  This Court, in that case had directed that the State Government should consider the candidate in that case for promotion and if found fit, all the consequential monetary benefits should be allowed to him.  This exposition of law has been subsequently followed in a series of decisions which are not necessary to be adverted to.” 

16.   We make it clear that we have not adjudged whether there was complete exoneration of the applicant from the charges in disciplinary proceeding and his acquittal in the criminal case was entirely on merit and whether the applicant was otherwise fit for promotion, nor we have the scope to do so. What we hold, having regard to the two judgments referred to in the preceding paragraphs,  is that a fresh consideration for promotion with grant of consequential seniority is necessarily called for in the instant case. 

17.   With regard to promotion of the applicant to the post of Deputy Commissioner of Police, there is no averment in the petition as regards the date on which his immediate junior was further promoted to the rank of Deputy Commissioner of Police.  We are, therefore, inclined to leave it to the discretion of the respondent authorities to consider his case for promotion to the post of Deputy Inspector of Police in the event of his promotion to the post of Assistant Commissioner of Police on fresh consideration, in accordance with his inter-se seniority and subject to availability of a vacancy prior to his retirement.

18.    With regard to the benefit of salary of higher post consequent on promotion with retrospective effect from the date on which it fell due, the Supreme Court in the case of Union of India vs. Janaki Raman as reported in (1991) 4 SCC 109 held that it would not be correct to lay down an inflexible law and the question should be decided after taking into account the facts and circumstances of the disciplinary proceeding or the criminal proceeding including the role, if any, played by the employee in delaying such proceeding or prosecution.

19.      In the instant case, the applicant has already retired.  In our view, the promotion to the post of Assistant Commissioner of Police to which the applicant may be entitled on fresh assessment by the respondent authorities should be notional and he would not be entitled to any arrear pay and allowances during the period from the date of notional promotion to the date of retirement consequent upon fixation of pay on such promotion.  However, his retirement benefits should be refixed on the basis of notional pay on the date of retirement, as otherwise this promotion will mean nothing.

20.     In view of the ratio of the judgments in the cases referred to and the analysis made in the foregoing paragraphs, we direct that the case of petitioner for promotion to the rank of Assistant Commissioner of Police with effect from the date on which his immediate junior was so promoted be considered afresh having regard to the findings and orders in the disciplinary proceeding/criminal case, his suitability otherwise in accordance with the prescribed/accepted norms, and the principle explained hereinabove and if upon such consideration, he is found suitable for promotion, then he should be promoted with effect from the date on which his immediate junior was promoted.  On such promotion, the respondent authorities may, at their discretion, consider him for further promotion to the post of Deputy Commissioner of Police based on his inter-se seniority and subject to availability of a vacancy prior to his retirement.  Such promotion will be notional and the applicant will not be entitled to any arrears of pay and allowances consequent upon fixation of pay on promotion but his retirement benefits shall have to be refixed on the basis of notional pay on the date of retirement.  Action in terms of this order shall be completed within a period of 3(three) months from the date of communication of this order.

21.   The application is disposed of accordingly without any order as to costs.

22.     Plain copy of this judgment be given to all the parties.    

           Sd/-                                                                          Sd/-
(SAMAR GHOSH)                                                   (S.K. CHAKRABARTI)

   MEMBER (A) 
       MEMBER (J)


