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	           Ld. Advocate representing the petitioner is present. 


Affidavit of Service is filed. Let it be kept with the record. 


This application is being opposed by the state respondent with reference to a decision reported in (1996) 6 Supreme Court cases, page 216 in the case of Excise Superintendent, Malkapatnam, Krishna district A.P - vs -  K.B.N. Visweshwra Rao & ors. stating that the petitioners before seeking any order for giving them a chance to appear at the interview were required  to apply before the concerned authority for giving them a chance and if the same has not been done by them then no application could be entertained in terms of the aforesaid decision. 


But, hearing the parties before us and looking into the aforesaid decision, we find that the aforesaid observation was made by the Apex Court with certain riders wherein clear indication was given that concerned departmental authorities should publish notification of employment in widely circulated newspapers and also display on their office notice boards or announce on radio, television and employment news bulletins. But the same having not been done in the instance case this decision, in our view, does not help the respondents in any way.

            So rejecting the contention of the respondents, we allow this application of the petitioners. 


Hearing the ld. Adv. for the petitioners and upon perusal of the materials available  so far in the record, we dispose of this application with the following directions:- 


The Respondent authorities specially respondent no. 2 & 3 are hereby directed to allow the petitioners to appear at the interview which is going to be held on and from 08/02/07 to 10/02/07 or any other deferred date, if any, and not thereafter for the post of ‘Constable’ under West Bengal Police   from Murshidabad district provided said interview is not already over and provided further the petitioners are otherwise eligible for such appointment.


The respondent no2 & 3 are hereby directed to act upon the plain copy of this order which is to be submitted by the ld. Adv. or his agent with a copy of this application and all its annexures. The application is disposed of accordingly. Liberty to communicate the gist of this order. 



Plain copy. 

  (k.c.Ray)                                       (P.K.Biswas)                                                           

MEMBER (j)          

             chairman
	



	

 
	For Applicant                        :   Mr. D. K. Mukherjee,

                                                 Ld. Adv.

For  Respondents               :  Mr. A. L. Basu,

                                                Mr. M. R. Chatterjee,

                                                Ld. Advs.

Today, we have taken up this application of Shiben Kr. Ghosh for final hearing and order.


The petitioner has filed this application, praying for refixation of his initial scale of pay at the time of joining in the State Govt. as Typist Clerk, after being disengaged from Indian Navy on the basis of Rule 55 B of WBSR part-I.


The petitioner submits that after joining the Civil Service under the state of West Bengal as Typist Clerk, he made prayer before the authority for refixation of his initial pay scale in accordance with law, but, the authority quite arbitrarily rejected his prayer in the year 1994.


The Petitioner submits that he again made the prayer and after taking view of the Finance, his prayer has again been turned down.  Hence, this application for granting him the benefit of proper pay fixation on the basis of Rule 55 B of WBSR part-I.


The state respondent in reply has strongly opposed this prayer of the petitioner regarding refixation of his initial pay scale mainly, on the ground that petitioner can not be treated to be a person who was reemployed, but, the case of petitioner is required to be treated as a case of fresh appointment under the State Govt. and undoubtedly, in case of fresh appointment the incumbent is required to start from the lowest stage of the pay scale applicable to him and there would arise no question of refixation under Rule 55 B WBSR part I. 


The petitioner in his rejoinder has stated that the interpretation of the state govt. regarding his employment under the state is not acceptable since, the State govt. granted the benefit of taking into account his past service in the Military and the State govt. was further pleased to condone the period between his disengagement from Military service and joining in the state service. 


The petitioner submits that on reemployment, he is very much entitled to have his pay refixed on the basis of Rule 55 B WBSR part-I and the explanation given by the Finance Department to reject his prayer does not appear to be in accordance with rule and hence not acceptable. Finally, the petitioner submits that in the past in case of one A. M. Biswas and M. K. Dey both coming from Military service got the benefit of pay refixation and in case of petitioner there appears to be no reasonable ground for making discrimination.


Today, at the time of hearing, Mr. Mukherjee submits that petitioner’s case is chearly covered under Rule 55 B of WBSR part- I and petitioner has satisfied all the conditions as provided in that rule and hence the authority could not reject the prayer of refixation as made by the petitioner and on that ground the order passed in 1994 and also there after rejecting the prayer of the petitioner is not tenable in law. 


Mr. Basu with reference to the reply submits that whatever may be the action on the part of the authority in dealing with the case of the petitioner, but, having regard to the background of joining of the petitioner through Employment Exchange, it may be legally presumed that notwithstanding acceptance of his past service in the Military and condonation of the period between his disengagement and joining in the state service, the petitioner was a fresh recruit in the state govt. hence, he can not have any benefit which is attached to a retired and re-employment person as dealt in Rule 55 B of WBSR part-I. 

              Mr. Mukherjee in reply submits that at this stage the state respondent can not reopen the issue as to whether, petitioner was reemployed or he joined state government as fresh recruit since by accepting his past service in the Military and the condonation of the gap period, the state govt. has in fact given the petitioner the status of a reemployed employee. Mr. Mukherjee reiterates that in case of reemployed employee the rule relating to pay fixation is to be found in 55 B of WBSR part-I and the petitioner is accordingly entitled to get benefit of his pay refixation.


We have examined the original application as well as the reply and rejoinder, although at a belated stage the state govt. has raised an issue regarding the status of the petitioner as to whether he would be treated as a fresh recruit or reemployed man, we hold that for the purpose of disposal of the present application that issue has lost much of legal force particularly, in view of the fact that petitioner has been granted pension by AGWB after taking into account his past service rendered in the Military as also condonation of the gap period.


We also hold that if the petitioner is to draw any benefit regarding his pay fixation, he has to get that benefit only from the enabling Rule 55 B WBSR part-I.


It is very pertinent to mention that WBSR part-I Rule 55 B can not be read in isolation from the Rule 83 of DCRB Rule 1971 and particularly, in case of Military man reengaged under the State one is required to read the Rule 55 B of WBSR Part-I together with Rule 83 of the DCRB of 1971. From submission of Mr. Mukherjee as well as from the application, we get the undisputed position that petitioner did not get regular pension from Military Service and he only received gratuity amount and he also refunded his gratuity amount for drawing regular pension under the state govt. as per rule.

           Now, looking at Rule 55 B, we find that undisputedly, this rule has been made applicable in case of retired govt. employees drawing regular pension and on clear reading of that rule together with Rule 83 of DCRB, we further find that in case of Military person after being released from his parent service and joining the state govt. subsequently, to get the benefit of Rule 55 B of WBSR Part-I, he has to satisfy first of all about receipt of his regular pension for his Military service.

           Mr. Mukherjee, however, has sought to explain that gratuity being a part of pension when the petitioner received gratuity from Military service, he would be taken within the fold of Rule 55 B and naturally, he should get the benefit of pay fixation under that rule.

           Having regard to the interpretation and explanation about pension and gratuity, we like to make it clear that although at some places  gratuity has been included within the term “pension”, but, where the statute has clarified about receipt of monthly pension for the purpose of fixation of reemployment pay, the receipt of gratuity amount only without any monthly pension does not entitle a man to come within the fold of rule 55 B  for fixation of reemployment salary after joining in the state govt.

           In view of above position when we examine both Rule 55 B along with Rule 83 of the DCRB of 1971, we come to the conclusion that when the present petitioner undoubtedly, did not get monthly pension, he can not be covered by Rule 55 B of WBSR part-I. As regard two cases cited by the petitioner, we only observe that we have not been provided with required facts where those two persons got monthly pension for the Military service or not and hence two unequal matters can not be compared to give any benefit to the petitioner. 

           To sum up, we hold that in the case of the application there is no application of Rule 55 B WBSR part-I and hence we can not entertain his application. 

           The application is accordingly disposed of.

           Plain copy to both the sides.

         Sd/-                                                               sd/-
 (K. K. BAGCHI)                                          (A. K. BASU)

    MEMBER (A)                                           CHAIRMAN
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