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W.B.A.T.                                                                                           O.A. – 827/2009

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Shyamal Kanti Chakrabarti

                            MEMBER ( J )

                        -AND-

The Hon’ble Mr.  Samar Ghosh

                      MEMBER( A )

J U D G M E N T

-of-                                                   

   Case No  O.A. 827 of  2009

                                    Bidesh Ranjan Joardar...........Applicant.

                                                       -Versus-

                               The State of West Bengal & Others….Respondents

For the Applicants  :-

     Mr. S.Sanyal, 

     Mr. B.B. Biswas,

     Mrs. S. Agarwal, 

     Ld. Advocates.

For the State Respondents:-

      Mr. G.P. Banerjee,

      Mrs. S. Mukherjee,

      Ld. Advocates.

For Respondent No. 3, P.S.C., W.B :     

     Mr. A. Mitra, 

     Mr. B.K. Roy,

     Departmental Representative.
Judgment delivered on :  21/01/2013.

The Judgment of the Tribunal was delivered by :-

Hon’ble Mr.  Samar Ghosh, Member ( A )

J U D G M E N T

In this application, the applicant has sought a direction upon the respondent authorities to promote him retrospectively to the post of Additional District Sub-Registrar with effect from the date his juniors in the post of Sub-Registrars were so promoted and ton make corresponding correction in the seniority list of Additional District Sub-Registrars. Admittedly, he was superseded on account of poor rating in Annual Confidential Report. 

2.     The matter came up for hearing before this Hon’ble Tribunal on 20-04-2012.  The Tribunal, after hearing all the sides including the Public Service Commission, West Bengal, observed as follows:

“In view of the ratio of judgment of that decision, we find that when undisputedly an employee was denied promotion on the basis of poor rating of ACR and that poor rating was not brought to the information of the petitioner and thereby denying him opportunity to file any representation, the petitioner should have the opportunity of filing a representation against the ACR rating of the relevant period and if on receipt of representation and after consideration of the same, the ACR rating gets improved, the authority must reconsider his case of promotion for the year 2001 itself.” 

3.    The Tribunal relied on the judgment of the Hon’ble Supreme Court of India in the case of Dev Dutta Vs Union of India as reported in AIR (2008) SC 2513.  The respondent authority was directed to forward copies of the ACRs of the relevant period within 8 weeks from the date of communication of the order and the applicant was granted leave for filing his representation against the ACRs within the next 8 weeks.

4.  Being aggrieved by this order of the Hon’ble Tribunal, the applicant moved a petition before the Hon’ble High Court at Calcutta being WPST 169 of 2012 and the Hon’ble High Court by its order dated 27-06-2012 set aside the order of the Hon’ble Tribunal.  While setting aside the order of the Tribunal, the Hon’ble High Court observed that the Tribunal had erred in directing the petitioner to submit a representation to the authorities in respect of the ACRs and that it was for the Tribunal to consider the effect of non-communication of adverse remarks in the ACR and to decide whether the petitioner would be entitled to promotion as of 2001 effectively or notionally. The Court further observed that even assuming that the petitioner’s representation is considered and the ACR remains at the same level, the question would arise as to whether the non-communication of the ACR would entitle to the petitioner to any relief. The Court remanded the original application to the Tribunal for fresh hearing and decision taking into account the judgments of the Hon’ble Supreme Court in the case of State of Haryana Vs Shri P. C. Wadhwa, Inspector General of Police and another as reported in AIR (1987) SC 1201 and in the case of Dev Dutta Vs Union of India and others reported in AIR (2008) SC 2513 along with any other judgments that the parties might rely upon.

5.    The case of the petitioner in brief is that the petitioner joined the post of Sub-Registrar under the Directorate of Registration and Stamp Revenue on 05-02-1993. He was confirmed with effect from 08-12-1999 and passed the departmental examination on 29-03-2000.  He was promoted to the post of Additional District Sub-Registrar in terms of notification no. 2018FT dated 04.06.2004 on the recommendation of the Public Service Commission, West Bengal. During the period from 2000 to 2004, a large number of officers who were junior to the petitioner in the cadre of Sub-Registrars were promoted to the posts of Additional District Sub-Registrar.  In his supplementary application filed on 17.01.2011, the petitioner had cited the cases of 6 officers who were junior to him in the post of Sub-Registrar but were awarded promotion prior to date of promotion of the petitioner.

6.     It has been stated in the reply of the State respondents that the petitioner was superseded because he did not acquire the prescribed rating of ACR.  The petioner has stated in his application as well as in the rejoinder to the reply filed by State respondents that the adverse entries in the ACRs were never communicated to him.

7.     In the case of Dev Dutt Vs. Union of India, the Hon’ble Supreme Court has held that the principles of natural justice demand that every entry in ACR must be communicated to the employee concerned so that he may have an opportunity of making a representation against it if he is aggrieved.  The Apex Court also held that even if an entry is not expressly adverse or critical as per usual connotation, if it has the effect of making an employee ineligible for promotion, it should be treated as an adverse entry for the purpose of such promotion. In other words, nomenclature is not relevant, it is the effect which the entry has that determines whether the entry is adverse or not.  The Apex Court has further observed that “fairness and transparency in public administration requires that all entries (whether poor, fair, average, good or very good) in the Annual Confidential Report of a public servant, whether in civil, judicial, police or any other State service (except the military), must be communicated to him within a reasonable period so that he can make a representation for its upgradation.  This in our opinion is the correct legal position even though there may be no Rule/G.O. requiring communication of the entry, or even if there is a Rule/G.O. prohibiting it, because the principle of non-arbitrariness in State action as envisaged by Articles 14 of the Constitution in our opinion requires such communication.  Article 14 will over-ride all rules or government orders”.  

8.     In the case of Deb Dutt Vs. Union of India, the appellant was eligible to be considered for promotion to the post of Superintending Engineer on completion of 5 years of service in the grade of Executive Engineer which he did on 21.02.1993.  The bench mark laid down by the authorities for promotion to the post of Superintendent Engineer was that the candidates should have “very good” entry in the last 5 years.  The appellant had only “good” entry for the year 1993-1994 and he was, therefore, not considered promotion to the post of Superintending Engineer.  The grievance of the appellant was that he was not communicated the “good” entry for the year 1993-1994.  Concluding the judgment, the Hon’ble Supreme Court directed that the “good” entry of 1993-1994 be communicated to the appellant forthwith and he should be given liberty to make a representation against the same praying for its upgradation and if the upgradation is allowed, the appellant should be considered for promotion to the post of Superintending Engineer retrospectively and given all consequential benefits.          9.    In course of hearing, the Ld. Adv. for the applicant has also drawn our attention to the judgment of the Hon’ble Supreme Court in the case of State of Haryana Vs. P.C. Wadhwa, Inspector General of Police and Another as reported in AIR 1987 SC 1201.  In that case, while deciding the primary question as to whether the Home Secretary was competent to write the confidential report of the Inspector General of Police, the Apex Court observed that the whole object of making an adverse entry would be lost if those are communicated to the officer concerned after an inordinate delay in as much as the objective of making and communication of adverse remarks is to give to the officer concerned an opportunity to improve his performance, conduct or character.  The Court, however, did not think it necessary to dilate further upon this issue and consider whether on the ground of inordinate and unreasonable delay, the adverse remarks against the employee should be struck down or not. The inordinate delay made in communicating the adverse remarks were not approved by the Apex Court.     

10.    Our attention has also been drawn to the order passed by  this Tribunal on 23.08.2010 in O.A.No 673/2001.  In that case, the Tribunal found from the writtwn report of the respondent authorities that there was some arbitrariness in not considering the case of promotion of the employee and directed the respondent to award promotion to the employee with effect from the date of promotion of his junior along with all consequential benefits.  The present case is not on all fours with the facts of the case referred to and therefore this order of the Tribunal is not of much help in deciding the present case.        

11.  It may be seen that in the case State of Haryana vs. P.C.Wadhwa, the Hon’ble Supreme Court, while disapproving the inordinate delay, did not think it necessary to consider whether the adverse remarks against the respondents should be struck down or not.  On the other hand, in a much later judgment in the case of Dev Dutt Vs. Union of India, delivered in the year 2008, the Hon’ble Supreme Court directed the authorities to forward the ACRs of 1993-1994 in order to enable him to make representation and to grant him restrospective promotion with all consequential benefits in the event the ACR improves on consideration of such representation.  In other words, as per the judgment of the Hon’ble Supreme Court, the authorities were to communicate the ACRs after a delay of about 15 years, and the employee was to make a representation upon such communication. 

12.    In the instant case, admittedly the petitioner was not awarded promotion when his case came up for consideration in 2001 and  again in 2002 on the ground that his ACRs for the period from 1997-1998 to 2003-2004 were not up to the mark but these ACRs were not communicated to the applicant.  This Tribunal, relying on the judgment of the Hon’ble Supreme Court in the case of Dev Dutt Vs. Union of India which was subsequent to the judgment in the case of State of Haryana Vs. P.C. Wadhwa directed the authorities to forward the ACRs for the relevant period to the applicant and to consider the representation if any submitted by the applicant within the time frame and award him restrospective promotion with all consequential benefits if the ACR rating improves upon consideration of such representation.  It can be seen that this direction of the Tribunal was in conformity with the judgment and order of the Hon’ble Supreme Court in the case of Dev Dutt vs Union of India.                                                                             

13.     Notwithstanding the position stated above, the Hon’ble High Court specifically observed that the Tribunal erred in directing that a representation be made against the ACRs and left it to the Tribunal to decide whether the applicant should be promoted effectively or notionally with retrospective effect.  The Hon’ble  High Court also raised the question whether,  assuming that the ACRs do not improve upon consideration of the representation,  non-communication of the ACRs itself would entitle  the petitioner to any relief.                                                                                   

14.    In order to settle the question whether non-communication of the ACRs itself would entitle the petitioner to any relief even if the ACR rating does not improve on consideration of the representation against the ACRs, we fall back upon the judgment of the Hon’ble Supreme Court in Dev Dutt Vs. Union of India case.  The Apex Court held that the appellant in that case should be awarded restrospective promotion  if his ACR rating improves upon  consideration of his representation against the adverse remarks which were to be communicated to him as per order of the Apex Court 15 years after the year to which the ACR relates.  Even in the case of State of Haryana vs P.C.Wadhwa, the Hon’ble Supreme Court did not strike down the adverse remarks in the ACRs which were communicated after inordinate delay although such delay was not approved by the Apex Court.  Therefore, relying on these judgments, we hold that if the ACR rating does not improve on consideration of the representation against adverse remarks, the petitioner is not entitled to any relief by way of promotion with retrospective effect.  

15.     The Hon’ble High Court has, however, specifically observed that the Tribunal erred in asking the petitioner to make a representation.  Since the State has not preferred any appeal against the order of the Hon’ble High Court, this finding has reached its finality in the instant case. Therefore, at this stage and in the given circumstances, the Tribunal cannot ask the authorities to forward the ACRs for the relevant period to the petitioner and ask him to make a representation.  This being so, there is no scope of review of the ACRs for the relevant period at this stage in the instant case.  It is also well-settled that adverse remarks in ACR which have not been communicated to the concerned employee cannot be taken cognizance of for the purpose of considering the case of promotion and other service benefits of the employee.            

16.  We accordingly dispose of the matter by directing the authorities to consider the case of promotion of the applicant with effect from the date of promotion of his immediate junior without treating the ACRs for the relevant period which were not communicated to him as adverse and in the event he is otherwise found eligible for promotion, he should be promoted with effect from the date of promotion of his immediate junior. This action shall have to be completed within 3 months from the date of delivery of this judgment.  This promotion is however not because of undisputed satisfactory record of service of the employee but is the resultant effect of non-communication of the adverse remarks in the ACRs by the authorities to the employee, the scope of review of the ACRs on the basis of representation which could have been submitted by the applicant being no longer available in terms of the specific observation of the Hon’ble High Court.  We, therefore, direct further that promotion in terms of this judgment shall be notional, the employee will get seniority and other service benefits including the benefit of pay fixation but no arrears of the pay in respect of the period from the date of notional promotion to the date on which he actually joined as Additional District Sub Registrar on promotion on the recommendation of the Public Service Commission, West Bengal.

17.    In the result, the applicant succeeds to the above extent.

18.    There will be no order as to costs.

19.    Copy of this judgment be given to all parties.    

             Sd/-                                                                  Sd/-
(SAMAR GHOSH)                                    (S.K. CHAKRABARTI)

    MEMBER (A) 
   MEMBER (J)

