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W.B.A.T.                                                                                           O.A. – 907/2011

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti
                      Member (J)

                        -AND-

The Hon’ble Mr. Samar Ghosh
                      Member (A)

                                                      J U D G M E N T

                                                                  -of-  

Case No. :  O.A.  907  of  2011    






Rakha Hari Das
                                                                                           ...........         Applicant.

                                                                                             -Versus-

                                                                The State of West Bengal & Others.

                                                                                            ...........       Respondents.

For the Applicant  :-

     Mr. S.N. Roy,

     Mr. B. Nandi,

      Ld. Advocates.

For the Respondents:-

      Mr. S.K. Mondal,

      Ld Advocate.

Judgment delivered on :  04/01/2013.

The Judgment of the Tribunal was delivered by :-

The Hon’ble Mr. Justice Syamal Kanti Chakrabarti
J  U  D  G  M  E  N  T


In the instant application the petitioner, Mr. Rakha Hari Das has sought for a direction upon the respondents to accord sanction and release of the arrear H.R.A. to the applicant from 1st January, 1999 to 31st May, 2009 with interest @ 18% p.a. till date of actual realization of the same.
2.
The petitioner contends that he joined in the office of the Chief Medical Officer of Health, Howrah on 27.4.95 as a Pharmacist under department of Health & Family Welfare and was posted to Sankarhat PHC under Jagatballavpur BPHC on 02.5.95.  He was provided accommodation at the place of posting. From there he was transferred to and posted at Amardaha PHC under Jhumjhumi BPHC, Howrah on 30.11.98.  At that place, the Govt. Quarter earmarked for the staff was not in a habitable condition.  So, the applicant was forced to live in a rented accommodation.
3.
On 07.4.99 he made a representation to the CMOH, Howrah praying for allowing him to draw HRA as per relevant Govt. Circular since he was forced to reside at a rented accommodation. The said representation was duly forwarded to the BMOH, Jhumjhumi BPHC.  He made a further representation to the CMOH, Howrah which was received on 20.8.99 and duly forwarded.  He submitted the third representation relying upon two Govt. Circulars bearing No. 24/25-10-2007 and Memo. No. 06/07-02-2008.  The said representation was also duly received by the respondent authorities on 14.02.08 and forwarded to the higher authorities for taking further action.  But the respondent authorities did not pay any heed to his legitimate claim.  As a consequence a notice was issued through his Ld. Advocate on 08.5.09.  On receipt of such notice, the respondent authorities wrote a letter being No. 136/1(4) dated 28.5.09 wherein the BMOH concerned sought for certain information from him.  In response he made a fourth representation on 01.6.09 and clarified the position under which the applicant was forced to occupy rented accommodation since the staff quarter was not habitable.  Ultimately, in terms of Memo. No. 147/1(4) dated 12.6.09 issued by BMOH, Shyampur-II, Jhumjhumi, BPHC, Howrah he was allowed to draw HRA w.e.f. June, 2009 though he joined the post of Pharmacist at Amardaha PHC on 01.01.99.  Therefore, he made a fifth representation on 23.7.09 praying for granting him arrear HRA for the period from 1st January, 1999 to May, 2009.  Since he received no positive response he was compelled to file an application before this Tribunal being OA-1314/09 praying for the aforesaid arrear HRA.
4.
The said application was disposed of by this Hon’ble Tribunal on 03.11.09 directing the respondent No. 3 i.e. CMOH, Howrah to consider his application along with all its annexures filed by the petitioner treating the same as a representation and to dispose of the same by passing a speaking and reasoned order in accordance with law within a period of four months from the date of communication of the order and to communicate the decision taken thereon to the applicant within following three weeks.  Yet after communication of the said order by letter dated 20.11.09, the respondent authorities remained silent.  Therefore, he has come up with a fresh application seeking same relief which is permissible under the law.  Instead of filing any written reply, the State respondents have verbally opposed the move at the time of final hearing and contended that the applicant was residing more than 8 kilometers away from the Headquarter without permission of the appropriate authority though staff quarter was allotted to him at the time of initial posting.  Therefore, he is not entitled to claim any arrear HRA on account of occupation of any rented accommodation outside the radius of 8 kilometers from the Headquarter which is not in conformity with relevant Govt. Circular and that ignorance of law is no excuse.  Therefore, such application is liable to be dismissed.
5.
Under the given circumstances, the only point for our consideration is to decide as to whether a Govt. employee provided with a staff quarter not fit for habitation is entitled to claim any HRA for occupying rented accommodation outside radius of 8 kilometers from Headquarter in the instant circumstances.
6.
We have carefully considered the rival contentions of both the parties and perused the present application along with all connected papers placed before us.  There is no denial of the fact that immediately after posting at Amardaha PHC, the applicant made the first representation on 09.3.99 addressed to the Chief Medical Officer of Howrah through proper channel as at Annexure-A to the  application at page 11 wherein he has prayed for on the spot enquiry of the PHC concerned to decide as to whether he will be allowed to reside at any rented accommodation for want of suitable staff quarter since he was put to embarrassing situation with his old and ailing mother and other family members for want of suitable Govt. accommodation.  The same was duly forwarded to the addressee but to no effect.  It also appears from Annexure-B to the application at page 12 of the application that the applicant has made another representation in continuation of earlier representation on 09.4.99 addressed to the CMOH, Howrah through proper channel praying for allowing him to draw HRA for occupying rented accommodation since the staff quarter was not fit for habitation.  The same was forwarded to the addressee with an endorsement dated 17.8.99 made by Block Medical Officer of Health, Jhumjhumi PHC with the following remarks :-

“Quarter are inhabitable at present.  Forwarded to CMOH/Howrah”

However, from the trends of subsequent correspondence by and between the parties, it appears that ultimately a good sense prevailed and in Memo. 147/1(4) dated 12.6.09, the Block Medical Officer of Health, Shyampur-II, Jhumjhumi BPHC, Howrah accorded sanction to the payment of HRA to the present applicant w.e.f. June, 2009 accepting the above observation of the forwarding authority.  The relevant portion of the said order is quoted below as at Annexure-G to the application at page 18 :- 


 “Sanction is hereby accorded the House Rent allowances in favour of Sri Rakha Hari Das, Pharmacist of Amardaha PHC under Jhumjhumi BPHC, Shyampur-II, Howrah w.e.f June, 2009 due to Pharmacist Quarter is inhabitable of Amardaha PHC, Shyampur-II, Howrah and he is staying rented house within the 5 k.m. radius from Amardaha PHC under Jhumjhumi BPHC, Howrah.”

7.
Now, from such admitted document, it appears that distance of the rented accommodation from the place of work was within 5 k.m. and not 8 k.m. as claimed by the respondents and that the respondents have already admitted in principle that the staff quarter earmarked for the applicant was not fit for habitation at the time of his posting and as such he was compelled to occupy rented accommodation with the full knowledge of the respondent authorities.  After due consideration of the plight of the applicant and the prevailing circumstances, the respondent authorities have already allowed the applicant to draw HRA w.e.f. June, 2009 for occupying the rented house in question which is admissible. Now, for the same reason, the applicant is entitled to claim the arrear HRA from the date of joining at Amardaha PHC under Jhumjhumi BPHC, Shyampur-II, Howrah.  The benefit bestowed upon the employee cannot be restricted from the date of order since there is no change of circumstances either on account of change of rented accommodation or any valid offer of habitable staff quarter in favour of the applicant.  The respondents are, therefore, bound by their own conduct and the doctrine of estoppel will be operative in this case.  The contention of Mr. Mondal, Ld. Lawyer for the State Respondents suffers from the infirmities of approbation and reprobation which is not maintainable in law.  In the above context the distance of the place of work from the place of residence as mentioned in Govt. Circular, in our opinion, has no manner of application. Therefore, without going through any further unnecessary details, we hold that there is sufficient merit in the instant application which should be allowed. We further hold that this is not a fit case for awarding 18% interest per annum from 01.01.1999 as claimed by the petitioner on account of delay in taking appropriate decision on 12.6.09 but we do not find any cogent reason as to why the said order was prospective in nature which should have been retrospective according to law.  Where the employer has taken final decision arbitrarily and without any rhyme and reason, he should also compensate the sufferer from the date of taking such decision by way of payment of interest.  Therefore, such claim of interest should be partly allowed w.e.f. 12.6.09 till date of payment @ 8% p.a. only and not 18% p.a. as claimed.
8.
In the result, the application succeeds.  The respondent authorities are directed to pay the admissible arrear HRA to the present applicant w.e.f. 1st January, 1999 to 31st May, 2009 with 8% interest from 12.6.2009 till date of payment within a period of three months from the date of communication of this order.  
9.
The application is thus disposed of.  We make no order as to cost.
10.
Plain copy of this judgment be given to both the parties.
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