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W.B.A.T.                                                                 T.A. – 153 of 2001

IN THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

                        BIKASH BHAVAN, SALT LAKE CITY

                                    K O L K A T A – 700 091

Present :- 

The Hon’ble Mr. Justice Shyamal Kanti Chakrabarti

                            MEMBER ( J )

                        -AND-

The Hon’ble Mr.  Samar Ghosh
                      MEMBER( A )

J U D G M E N T

-of-                                                   

                               Case No  T.A. 153 of  2001
Kuraram Sarkar...........Applicant.

-Versus-

State of West Bengal & others….Respondents

For the Applicants  :-

     Mr. Fazle Rabi,

     Ld. Advocate.
For the State Respondents:-

      Mr. A.L. Basu, Ld. Adv.  

      Mr. M.R. Chatterjee, Ld. Adv.

Judgment delivered on :  05/04/2013.
The Judgment of the Tribunal was delivered by :-

Hon’ble  Mr. Samar Ghosh, Member ( A )

J U D G M E N T

The matter has been taken up for disposal in pursuance of the direction given by the Hon’ble High Court at Calcutta on 05.04.2012 in the matter of W.P.S.T. No. 57 of 2004.  The applicant in the instant case filed an application under Article 226 of the Constitution of India being C.O. No. 8664 of 1985 praying, inter alia, for a writ in the nature of mandamus commanding the respondents to rescind, recall/cancel, quash and or withdraw the office order no. Estt 1162/30 dated 01.06.1985.  The said application was transferred to this Tribunal and registered as T.A. 153 of 2001. In the application before the Tribunal, the applicant has prayed for a direction upon the respondents to fix his scale of pay in terms of the  West Bengal (Revision of Pay and Allowance) Rules, 1990 and release arrear salary for the period from July 1986 to June 1995 along with other benefits such as arrears of salary, gratuity, commuted value of pension, etc.  The application was disposed of by judgment dated 06.11.2003 of this Tribunal.  Challenging this judgment of the Tribunal, the applicant moved a writ application being no. W.P.S.T. 57 of 2004. The Hon’ble High Court, by order dated 05.04.2005, set aside the order passed by the Tribunal as the order was passed by a bench consisting of single member and remanded the matter to the Tribunal for reconsideration by appropriate  Division Bench in accordance with law.  The Hon’ble High Court did not express any opinion as regards the merit of the case. 

2.     The case of the applicant is that he was appointed temporarily to officiate as Supervisor under the scheme for Development of derelict fisheries in connection with the survey of direct farming project in the scale of Rs. 300- 600/- with effect from 01.03.1975 by order no. Estt 733/3 dated 01.03.1975.  It appears from the said order that before such appointment, Shri Sarkar was functioning as Inspector under Pilot Survey scheme.  It is also clear from the order that the scale of pay of the post of Supervisor was identical with that of the Inspector under Pilot Survey scheme.  Shri Sarkar was confirmed as Supervisor by office order dated 08.05.1979.  By notification no. 3587-Fish dated 21.05.1983, the West Bengal Junior Fisheries Services, Grade II was constituted comprising the following posts:     
 1.  Assistant Research Officer,

 2.   Fishery Extension Officer,

 3.   Fishery Supervisor,

 4.   Assay Assistant,

 5.   Assistant Fishery Officer   

By memo no. 4468 dated 14.08.1984, the scale of pay of 4 posts, namely,
Assay Assistant, Assistant Fishery Officer, Fishery Extension Officer and Fishery Supervisor was  further revised upwards to  Rs. 425- 1050/- with effect from 01.04.1981 from  the earlier  revised scale of pay of Rs. 380- 910/-.  By order  no. Estt. 1162/30 dated 01.06.1985, the applicant was appointed to officiate in the post of Supervisor (Field-cum-Computation) in the scale of pay of Rs. 450- 1050/-.   In that order, the applicant’s existing designation was shown as Inspector (Field- cum- Computation).  The applicant did not join the post of Supervisor (Field-cum- Computation) in terms of the order dated 01.06.1985 and moved the Hon’ble High Court by a writ petition being C.O. No.  8664(W) of 1985 whereupon the Hon’ble High Court passed an order for maintaining status quo as regards the service of the applicant as on 19.06.1985.  The applicant, thereafter, moved a contempt petition for violation of the order of the Hon’ble High Court which was disposed of by directing the respondent authorities to make available to the petitioner a further sum equivalent to 12 months’ salary as Fishery Supervisor  as per the scale within a period of 6 weeks from date.  This payment was, however, to be made without prejudice to the rights and contentions of the parties in the original writ petition.  The writ petition was not finally disposed of by the Hon’ble High Court, but was  transferred to this Tribunal for adjudication, which was disposed of by judgment dated 06.11.2003 of the Tribunal, but is now taken for fresh adjudication in pursuance of the order dated 05.04.2012 of the Hon,ble High Court setting aside the earlier judgment of the Tribunal.
3.    In the T.A., the applicant has not put down his prayer in a self-contained manner, but on a careful reading, it turns out that he has claimed that the benefit of scale of pay and other consequential benefits as applicable to the post of Fishery Supervisor included in the West Bengal Junior Fisheries Service, Grade II be given to him by setting aside the order dated 01.06.1985.
4.   The main contention of the petitioner is that although he was a Fishery Supervisor which was included in the West Bengal Junior Fisheries Service, Grade II, he was not treated as a member of the West Bengal Junior Fisheries Service, Grade II and allowed the scale of pay of Rs. 425- 1050/- with effect from 01.04.1981 which was prescribed for the West Bengal Junior Fisheries Service, Grade II.  On the other hand, he was shown as Inspector (Field-cum-Computation) in order dated 01.06.1985 and thereby his designation was not only changed but his rank and status was downgraded.
5.     In reply, the respondents have stated that the applicant never held the post of Fishery Supervisor.  He actually held the post of Supervisor (Survey) which is distinct from the post of Fishery Supervisor and was not accordingly entitled to be treated as a member of West Bengal Junior Fisheries Service, Grade II.  The respondents have stated that by Government Order no. 3289-Fish dated 06.05.1983, the post of Supervisor (Survey) was redesignated as Inspector (Field) in the scale of pay of Rs. 380- 910/-.  Further by G.O. 285-Fish dated 17.01.1985 the post of Inspector (Field) was re-designated as Inspector (Field-cum-Computation) in the same scale of pay.  Thereafter, by order no. Estt.1162 dated 01.06.1985, the applicant holding the designation of Inspector (Field-cum-Computation) at the material time was appointed to the post of Supervisor (Field-cum-Computation) in the scale of pay of Rs. 425-1050/-.                             

6.   We have heard the submissions of the parties.  We have also perused the written notes of argument filed by the applicant. 

7.   The issue that needs to be settled for adjudication of the matter is whether at the time of constitution of the West Bengal Junior Fisheries Service, Grade II, the applicant was holding the post of Fishery Supervisor entitling him to  the benefits that have been allowed to the 4 posts  including the post of Fishery Supervisor by memo no.4468-Fish dated 14.08.1984. 

8.    It is found from the reply of the respondents that  posts in the office of Joint Director of Fisheries were redesignated on different occasions.  The post of Supervisor (Survey) was redesignated as Inspector (Field) in the scale of Rs. 380-910/- by Government Order No. 3289-Fish dated 06.05.1983 by G.O. No. 285-Fish dated 17.01.1985.  The post of Inspector (Field) was further redesignated as Inspector (Field-cum-Computation) in the same scale of pay.  These averments of the respondents have not been controverted by the applicant.

9.   It is also on record that the applicant, then an Inspector under Pilot Survey Scheme, Murshidabad was appointed Supervisor under the scheme for development of  derelict fisheries in connection with the survey of direct farming project in the identical scale of pay of Rs. 300-600/-  by order no. Estt.733/3 dated 01.03.1975.   He was also confirmed in the same post  by office order dated 08.05.1979.  Thereafter, the post of Supervisor (Survey) was redesignated  first as Inspector (Field) and further as Inspector (Field-cum-Computation).  This being so, the designation of the applicant stood changed to Inspector (Field-cum-Computation) with effect from 17.01.1985.  He was appointed to officiate in the post of Supervisor (Field-cum-Computation) by order no. Estt. 116 2 dated 01.06.1985.  It is, therefore, clear that on the date of issue of order no. Estt. 1162 dated 01.06.1985, the petitioner held the designation of Inspector (Field-cum-Computation) and not Fishery Supervisor.  

10.  The applicant has referred to one order no. Estt.2206 /20 dated 08.08.1975 wherein he was shown as Fishery Supervisor of the Directorate of Fisheries along with one Kanta Kr. Pal.  It was ordered therein that the applicant would be regarded as Gazetted Officer and would be accorded all the privileges enjoyed by such officer.  The respondents in their reply admitted that this was a mistake and the applicant was never appointed to a post of Fishery Supervisor.  If the said memo no. was issued by the respondents by mistake, it should have been cancelled which does not appear to have been done.  

11.    Be that as it may, the said memo is not an order of appointment.  To ascertain the real designation of a Government employee, the document which can be fully relied upon is the order of appointment along with order of  redesignation,  if any, issued by the Government.  In the instant case, the applicant has not been able to establish his claim that he was appointed to a post of  Fishery Supervisor  which was included in the West Bengal Junior Fisheries  Service, Grade II by notification no. 3587-Fish dated 21.05.1983.  He has also not been able to establish that the post of Supervisor which he was holding was ever redesignated as Fishery Supervisor or that the posts of Supervisor and Fishery Supervisor were the same.  On the other hand, the reply of the respondents in regard to the redesignation of the various post from time to time, which have not been controverted by the applicant corroborate the conclusion that the applicant was holding the designation of Inspector ( Field-cum-Computation) on the date of his appointment as Supervisor (Field-cum-Computation) by order no. 1162 dated 01.06.1985.  This being so, the claim of the petitioner that he be treated as a member of the West Bengal Junior Fisheries Service, Grade II and allowed the scale of pay of Rs. 425-1050/- with effect from 01.04.1981 in terms of memo. no. 4468-Fish dated 14.08.1984is not tenable.

12.  We, therefore, do not find any infirmity in the order no. 1162 dated 01.06.1985 issued by the respondent authorities, which, therefore, cannot be set aside.   As a corollary, we do not find any cogent ground  to  direct the respondents to grant him the scale of pay of the post of Fishery Supervisor with effect from 01.04.1981.  The applicant was  entitled to the scale of pay of Rs. 425-1050/-(unrevised) with effect from the date of his joining the post of Supervisor (Field-cum-Computation) in terms of order no. 1162 dated 01.06.1985 with corresponding revision in terms of West Bengal (Revision of Pay and Allowance) Rules, 1990.  Benefits that may be due to the applicant in terms of this entitlement, including pensionary  benefits shall be settled by the respondents  within a period of 4(four) months from the date of communication of this judgment. 
13.  The application is disposed of with the aforesaid findings and direction.   
14.  There will be no order as to cost.

15.  Plain copy of the judgment be given to the parties. 

Sd/-                                                                          Sd/-
(SAMAR GHOSH)                                            (S.K. CHAKRABARTI)

   MEMBER (A)                                                          MEMBER (J)

