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	           Ld. Advocate representing the petitioner is present. 


Affidavit of Service is filed. Let it be kept with the record. 


This application is being opposed by the state respondent with reference to a decision reported in (1996) 6 Supreme Court cases, page 216 in the case of Excise Superintendent, Malkapatnam, Krishna district A.P - vs -  K.B.N. Visweshwra Rao & ors. stating that the petitioners before seeking any order for giving them a chance to appear at the interview were required  to apply before the concerned authority for giving them a chance and if the same has not been done by them then no application could be entertained in terms of the aforesaid decision. 


But, hearing the parties before us and looking into the aforesaid decision, we find that the aforesaid observation was made by the Apex Court with certain riders wherein clear indication was given that concerned departmental authorities should publish notification of employment in widely circulated newspapers and also display on their office notice boards or announce on radio, television and employment news bulletins. But the same having not been done in the instance case this decision, in our view, does not help the respondents in any way.

            So rejecting the contention of the respondents, we allow this application of the petitioners. 


Hearing the ld. Adv. for the petitioners and upon perusal of the materials available  so far in the record, we dispose of this application with the following directions:- 


The Respondent authorities specially respondent no. 2 & 3 are hereby directed to allow the petitioners to appear at the interview which is going to be held on and from 08/02/07 to 10/02/07 or any other deferred date, if any, and not thereafter for the post of ‘Constable’ under West Bengal Police   from Murshidabad district provided said interview is not already over and provided further the petitioners are otherwise eligible for such appointment.


The respondent no2 & 3 are hereby directed to act upon the plain copy of this order which is to be submitted by the ld. Adv. or his agent with a copy of this application and all its annexures. The application is disposed of accordingly. Liberty to communicate the gist of this order. 



Plain copy. 

  (k.c.Ray)                                       (P.K.Biswas)                                                           

MEMBER (j)          

             chairman
	



	                              



	For the Petitioner                 : Mr. M.Karim, 
                                                  Ld. Adv.

 For the State Respondent   :  Mr. M.N.Roy,
                                                   Ld. Adv.

                   Today, we have taken up final hearing of this application filed by Jyotirmoy Ghosh for setting aside the disciplinary proceeding initiated against him, for setting aside the final order of punishment imposed against him and also for setting aside the order of the appellate authority on the grounds mentioned in the body of the original application. The state respondent, who contested this application, has filed a reply and petitioner has also filed his rejoinder.

                   Having regard to the different question of fact and law involved in this application, we requested the ld. adv. of the petitioner as well as the ld. adv. for the state to file their respective note of argument for better appreciation of their respective cases. Mr. Karim filed his written notes of argument and also a supplementary note of argument for certain correction of the original note  of  argument, but, 
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Mr. Roy has not filed any written note of argument and he submits that he will make his oral submission on the basis of record and reply filed by the state respondent. 

                   Before considering the points taken by the rival parties, we may record briefly the case of the petitioner. The petitioner faced a departmental proceeding which was initiated on 27th May, 2002 for only one charge which briefly appears as follows :- 
                   “It appears Sri Jyotirmoy Ghosh, Executive Engineer, Teesta Resources Division No. I while functioning as Executive Engineer, Teesta Canal Division No. I from 02/12/1993 to 16/12/1997 committed gross financial irregularities in violating specific provisions of the Irrigation & Waterways Department Code Volume – I and similar other financial rules of State Government with the motive of giving undue benefit to an agency being M/S. Gourangalal Chatterjee in Tender No. 43 of 1991-92 of Superintending Engineer, Teesta Canal Circular raising the cost expenditure of the tender amount from Rs. 1,66,74,722/- ( 3.5% above of Rs. 1,61,10,843/-) to alleged figure amount of Rs. 4,32,63,482 = 64 ( Rupees four  crores thirty two
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lakh three thousand four hundred eighty two and paise sixty four) only thereby percentage of excess over estimated value of Rs. 1,61, 10,843/- ( Rupees one crores sixty one lakh ten thousand eight hundred forty three ) only for Tender No. 43 of 1991-92 of Superintending Engineer, Teesta Canal Circile becomes 168.54% in place of allowable excess percentage of 5% only and the amount of unauthorized expenditure of Government fund thus becomes Rs. 4,32,63,482 = 64 – Rs. 1,69,16,385=15) = Rs. 2,63,47,097 = 49 ( Rupees two crores sixty three lakh forty seven thousand ninety seven and paise forty nine) only. 
                   It appears Sri J.Ghosh thus violated specific provisions of para 238(a) (b) and Notes and also provisions of para 219(1) of Irrigation & Waterways Department Code Volume – I and also other specific provisions of Contract Agreement in order to give undue facility to the agency namely M/S. Gourangalal Chatterjee”.                   
                   On receipt of the charge sheet, the petitioner by filing his statement of defence denied all the allegations contending inter alia that the allegations are result of pure conjecture and        surmise       without     having     any       
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foundation.

                   The disciplinary authority   appointed inquiring authority of the Vigilance Commission and the inquiring authority after giving notice to both the sides conducted the proceeding in presence of the petitioner. It appears from the report of the inquiring authority that the department examined only one witness and exhibited several documents in support of its case and the petitioner did not examine any witness on his behalf, but, he also produced several documents in support of his case. 
                   The inquiring authority after considering mainly documents produced by the respective parties and after a thorough discussion ultimately held that the charge framed against the petitioner was well-established beyond any shadow of doubt. 

                   The disciplinary authority after accepting the report of the inquiring authority proposed to give punishment to the petitioner in the form of compulsory retirement   as well as  for 
recovery of the amount which the state exchequer suffered and served a second show cause notice upon the petitioner. 
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                   The petitioner duly replied the second show cause notice again taking all the points which he took earlier to challenge the framing of the charge itself.

                   The disciplinary authority after considering reply to the second show cause notice consulted the Public Service Commission and ultimately it was decided that there should be an order of compulsory retirement along with an order for recovery of the money from the petitioner. The petitioner thereafter preferred his statutory appeal and at that time the Governor of the State was the appellate authority and the appellate authority turned down the appeal finding no merit in the appeal.
                   The state respondent by filing reply has mainly raised the question of law relating to the scope of this Tribunal to look into the allegation of the petitioner challenging the proceeding, the final order and the appellate order.
                   The state respondent  has submitted that it is now well-settled position of law that judicial review is confined only to the issue relating to decision making process, but, not to the decision taken by the inquiring authority and 
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accepted by the disciplinary authority. The state respondent  submits that nowhere in the original application, there has been any specific point challenging the decision making process and in fact, petitioner does not have any such scope also in view of the fact that the disciplinary authority   strictly followed all the legal formalities for conducting and for concluding the proceeding. The state respondent submits that having regard to the gravity of the charge, the punishment order was just, proportionate and fair and as the petitioner caused huge financial loss to the state exchequer, which was proved through enquiry, the state respondent has the right and authority to recover that amount from the petitioner.
                   The state respondent submits that the appellate authority also after application of his mind and considering all relevant materials declined to entertain the appeal. The state respondent, therefore, submits that there is no merit in the case and that should be rejected out right. The petitioner by filing his rejoinder submits that there is no legal dispute over the issue that scope of judicial review is very limited but, if there appears no evidence on record to substantiate the observation of    the    inquiring 
P/7

officer, this Tribunal is well within its power and authority to examine that aspect and to give relief in appropriate cases.
                   The petitioner submits that the charge framed against him is totally vague and uncertain and it has not been categorically established in the enquiry report that petitioner was responsible for alleged financial irregularity or for giving undue favour to the private contractor.
                   The petitioner submits that as the inquiring authority arrived at a wrong decision, the disciplinary authority   should have rejected it but, the disciplinary authority for its closed mind accepted the report of inquiring authority and proceeded to punish the petitioner in an illegal and arbitrary manner. 
                   The petitioner has also taken the point that order of the appellate authority prima facie appears to be bad in law since that authority failed to discharge his duty not by recording proper and sufficient reason behind dismissal of the appeal. The petitioner submits that the points taken by the   petitioner    should    be    upheld    and  the proceeding, the final and the appellate order should be quashed and petitioner should 
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get all benefit legally admissible to him. 
                   We have already stated that Mr. Karim has helped us by filing a written notes of argument. Mr. M.N.Roy has, however, made his oral submission before us with reference to the reply on record. Mr. Karim while addressing us submits that there is practically no basis to hold the petitioner guilty of the charge regarding commission of financial irregularity or regarding giving undue favour to a private contractor for his own interest and thereby causing huge financial loss to the state exchequer. 
                   Mr. Karim submits that entire enquiry report will show that the inquiring authority by giving improper interpretation to the documents produced by the authority and ignoring the material documents produced by the petitioner and mainly on conjecture and surmise reached the conclusion to prove the guilt of the petitioner and such report cannot be accepted in law. 
                   Mr. Karim submits that the order of the appellate authority is also bad for not recording any reason  behind  it.  Mr.  Karim  has 
taken a very vital point regarding the punishment order itself. Mr. Karim    submits    that   in   the 
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punishment order, the authority apart from compulsory retirement also directed recovery of  huge amount from the petitioner without disclosing the source of such recovery. 
                    Mr. Karim submits that petitioner has been compelled to suffer compulsory retirement and that means under the rule petitioner would get his pension and the question would be whether the authority by the impugned order of punishment can recover the amount from pension of the petitioner. 
                   Mr. Karim submits that for recovery of any amount due to the state government for any commission or omission on the part of a retired employee, specific provisions are laid down in Rule 8 and Rule 10 of DCRB, 1971 and so far relevant rule of CCA Rule, 1971 are concerned recovery can be made from a government servant who is already in service. Mr. Karim submits that in this case when the petitioner is no longer in service following the order of punishment, there is no scope for recovery on the basis of the order as the same is not permissible under the CCA Rule, 1971. 
                    Mr. Karim has also raised a question whether there is any scope   of   recovery  of huge 
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amount from the pension of the petitioner. Mr. Karim submits that recovery is generally made in two ways, first in case of government servant already in service from his pay and allowance and in case of retired government servant from his pension and gratuity.  Mr. Karim submits that to avail the benefit of second provision, the government is to take recourse either to Rule 8 or Rule 10 of DCRB Rule, 1971 but, there is no mention of either of the Rule in the punishment order. 
                   Mr. Karim finally has raised another important question challenging the order of recovery of an amount Rs. 82,97,300/- on the ground that in the charge or in the statement of imputation of misconduct, there is no mention at all regarding the allegation of causing the financial loss to the state exchequer or to fix personal liability of the petitioner in this regard.
                   Mr. Karim submits as there was no charge to fix up responsibility upon the petitioner for causing financial loss, the inquiring authority had no occasion to deal with the subject.

                   Mr. Karim contends that only in the second show cause notice issued on 6th February, 2007, the disciplinary authority   going    beyond 
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the report of the inquiring authority decided to recover the amount by making its own assessment and calculation without any basis.

                   Mr. Karim contends that the order regarding recovery, thus, appears to be totally unfounded and not tenable in law. 
                   Mr. Karim, therefore, submits that order relating to recovery appears to be bad in law and not permissible under the existing rule. Mr. M.N.Roy submits with reference to  the reply that since there is no challenge at all against the decision making process, this Tribunal need not look into the other points taken by the petitioner touching the decision of the inquiring authority as well as the punishment order. Mr. Roy submits that inquiring authority after due consideration of facts and evidence and the documents produced by both the sides arrived at a decision which   cannot   be   disturbed   since   this Tribunal cannot re-appreciate evidence on record neither can substitute its own decision  with that of inquiring authority while exercising power of judicial review and this is the law well-established. 
                   Mr. Roy contends that having regard to the gross irregularity and improper  action  on 
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the part of the petitioner, the punishment of compulsory retirement appears to be proper, just and proportionate. Mr. Roy submits that the appellate authority recorded his reason, although, briefly, but, that served the purpose of statutory mandate.   
                   As regards the question raised by Mr. Karim regarding the permissibility of making recovery, as ordered in the punishment order. Mr. Roy submits that the authority directed for such recovery when it has been established that the petitioner was instrumental for causing huge financial loss to the state exchequer. 
                   We have heard and considered submission of both the sides with reference to the original application, the reply, the rejoinder and also the written notes of argument submitted by Mr. Karim. 

                   After meticulous examination of the original application, we find  that  petitioner  has not challenged the decision making process and on examination of the relevant record, we find that petitioner received charged memo,  copy of the documents relied on during enquiry, participated in the proceeding by filing his written statement of  defence,    participated    in     the 
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proceeding by producing his own document and by remaining present at every stage of hearing and hence, we do not notice any infirmity or illegality in the decision making process. 

                   We also find that after receipt of the report of inquiring authority the disciplinary authority  duly served  the second show cause notice and petitioner duly answered the same. We also find that the authority having regard to the status of the petitioner, duly consulted the Public Service Commission and only thereafter, recorded and served the final order of punishment upon the petitioner.
                   Now, coming to the question regarding the order of the appellate authority, we hold that even if there might be some technical deficiency in such appellate order, for the present, we cannot give any relief to the petitioner as after amendment of CCA Rules in 2008, the Governor of the State is no longer the appellate authority and we hold that we should ourselves consider the grievance of the petitioner through the present application. Now, on perusal of the enquiry report, we find that the inquiring authority made no cryptic comment about the proceeding, but,   he took    the     trouble    of 
P/14

examination of all the documents produced both by the department and by the petitioner and the authority came to a clear observation that petitioner exceeded his jurisdiction and violated the prescribed rule for acceptance of a tender. The inquiring authority also came to the observation that petitioner for his own personal gain  misusing his official power and without taking prior permission or approval, allowed the private contractor to make abnormal gain at the expense of the state exchequer. 
                   These observations of the inquiring authority are all based on documents and not based on any oral evidence and it goes without saying that “witnesses may lie but documents do not”, and when documents  are  sufficient  to  establish  the  guilt of the petitioner, we do not find any reason to take a different view than what has been taken by the inquiring authority on the basis of the tangible and cogent evidence. 

                   Thus, in our considered view, when we do not notice any infirmity or illegality in the decision making process and when we have little scope to raise any question about the decision which is based on sufficient evidence, we do not 
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find any point for quashing of the disciplinary proceeding or the final order of compulsory retirement.
                   But, we have strong reservation about the second part of the punishment order relating to recovery of certain amount from the petitioner. We find much merit in the contention of Mr. Karim that under the existing provision of CCA Rules, 1971, once the petitioner has been made to retire compulsorily leaving his service, there was no scope for making recovery from his pay and allowance, because, after giving effect to the order of compulsory retirement, the petitioner no longer draws any pay and allowance. 
                   We are aware that there are provisions for recovery of  money  from  an  erring
government official, but, that provisions are to be found in DCRB Rules, 1971 and it is astonishing to note that the disciplinary authority never took recourse to any provisions of DCRB Rules, 1971. We have also strong reservation whether without following the due process of Rule any recovery can be made from the pension of a retired government servant. 
                   We also find much merit and substance in the contention of Mr. Karim that in 
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the charge framed against the petitioner there appears no point to fix up responsibility of the petitioner to compensate the state government regarding the alleged financial loss caused by him to the state exchequer. 

                   On examination of both the charge as well as statement of imputation of misconduct, we do not find any whisper anywhere on this vital issue.

                   The inquiring authority also had no occasion to consider the issue regarding fixing of liability of the petitioner to pay or compensate any amount to the state exchequer for alleged causing of financial loss to the state exchequer.

                   Thus, we find that only in the second show cause notice the disciplinary authority   making a departure from the inquiring officer’s report made the assessment regarding the alleged financial loss and fixed up liability of the petitioner and asked for recovery from the petitioner and this observation of the authority followed by the final order of punishment is totally unwarranted and without any material foundation.                    

                     In view of our above observation, we 
like to allow the present application in part while 
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upholding the proceeding, the order regarding compulsory retirement and the appellate authority, but, at the same time rejecting the order relating to recovery of the amount from the petitioner. We have been told by Mr. Karim that petitioner is not getting any retiral benefit due to pendency of this case and even the order of provisional pension granted in favour of the petitioner by this Tribunal has not been honoured. In view of our decision, we direct the appropriate authority to release all admissible legal benefit to the petitioner within a period of 3 (three) months from communication of this order without fail.             

                  The application is allowed in part. 
                   Plain copy to both the sides. 

                   Sd/-                                                        Sd/-
      (SAMAR GHOSH)                                  ( A.K.BASU )

         MEMBER ( A )                                     CHAIRMAN                                                                                                                                                                   
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