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	           Ld. Advocate representing the petitioner is present. 


Affidavit of Service is filed. Let it be kept with the record. 


This application is being opposed by the state respondent with reference to a decision reported in (1996) 6 Supreme Court cases, page 216 in the case of Excise Superintendent, Malkapatnam, Krishna district A.P - vs -  K.B.N. Visweshwra Rao & ors. stating that the petitioners before seeking any order for giving them a chance to appear at the interview were required  to apply before the concerned authority for giving them a chance and if the same has not been done by them then no application could be entertained in terms of the aforesaid decision. 


But, hearing the parties before us and looking into the aforesaid decision, we find that the aforesaid observation was made by the Apex Court with certain riders wherein clear indication was given that concerned departmental authorities should publish notification of employment in widely circulated newspapers and also display on their office notice boards or announce on radio, television and employment news bulletins. But the same having not been done in the instance case this decision, in our view, does not help the respondents in any way.

            So rejecting the contention of the respondents, we allow this application of the petitioners. 


Hearing the ld. Adv. for the petitioners and upon perusal of the materials available  so far in the record, we dispose of this application with the following directions:- 


The Respondent authorities specially respondent no. 2 & 3 are hereby directed to allow the petitioners to appear at the interview which is going to be held on and from 08/02/07 to 10/02/07 or any other deferred date, if any, and not thereafter for the post of ‘Constable’ under West Bengal Police   from Murshidabad district provided said interview is not already over and provided further the petitioners are otherwise eligible for such appointment.


The respondent no2 & 3 are hereby directed to act upon the plain copy of this order which is to be submitted by the ld. Adv. or his agent with a copy of this application and all its annexures. The application is disposed of accordingly. Liberty to communicate the gist of this order. 



Plain copy. 

  (k.c.Ray)                                       (P.K.Biswas)                                                           

MEMBER (j)          

             chairman
	



	.                               



	For the Petitioners               :   Mr. A.K.Sinha,
                                                   Ld. Adv.

For the State Respondent    :  Mrs. S.Agarwal,

                                                   Ld. Adv.  
                   As both O.A. 1529/12 & 1530/12 relate to same point of law and as ld. adv. of both the sides in both the cases are same, with their consent, only to save time, we have taken up both the application together for disposal by a common order. 
                   In case of 1529/12, petitioner, P.K.Mondal has prayed for refund of Rs. 61,360/- which was deducted from his gratuity on the allegation of excess payment and in O.A. 1530/12 petitioner, N.K.Kundu has prayed for refund of Rs. 33,118/- on the same ground. 
                   The petitioners  have alleged that after their retirement only they were informed that during their service tenure, they were paid certain amount which was  not admissible in law and following advice of Office of A.G.W.B. which was forwarded to the pension sanctioning authority after proper verification of their pay scale, the pension sanctioning authority  refixed 
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their pay reducing thereby their last pay which resulted in overdrawal as alleged by the pension sanctioning authority and the pension sanctioning authority  thereafter recovered that overdrawn amount from their gratuity.
                   The petitioners have challenged such recovery on the following grounds:- The first point of the petitioners  is that reduction of pay is tantamount to recording of punishment and for every punishment order, there must be hearing and opportunity of defence but in case of the petitioners  there was no hearing, no opportunity of defence and on unilateral decision, recovery has been made which is absolutely bad in law ;                         the second point of the petitioners  is that since they have retired from government service, the authority does not exercise any power of making any recovery in case of retired employees following the judgement of the Hon’ble Supreme Court of India  delivered in the case of Shyambabu Verma, Shaib Ram Singh and Sd. Abdul Quadir ; finally the petitioners  have stated that the state respondent  appears to have relied on the decision of Chandi Prasad Uniyal Vs State of Uttarakhand & Others reported in 2012 (8) SCC Page 417  to      substantiate    their right of 
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recovery from the retired employee but that judgement cannot be made applicable as there is already judgement of a larger Bench consisting of three Hon’ble Judges giving direction not to make any recovery from retired employee even if there was excess payment. 
                   The state respondent  has filed reply in both the cases taking almost identical stand and that stand is that only after retirement when the pension papers of both the petitioners  were under process by the Office of A.G.W.B. for according sanction to issue actual payment order, it was detected by the said office that pay fixation of both the petitioners  under 1998 ROPA Rule was incorrect and erroneous and in fact, both the petitioners  were paid excess pay under that ROPA Rule resulting in overdrawal. The Office of A.G.W.B. in discharging their statutory duty, therefore, advised the pension sanctioning authority to get the matter corrected and rectified as per rule and to refix the actual pay and also to refix the amount of overdrawn and to make necessary step for recovery of the said overdrawn amount.   
                   The state respondent  submits that following the advice of the Office of A.G.W.B. the 
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service book of the petitioner was re-examined and the pay of the petitioner was refixed in relation to 1998 ROPA Rule and it was detected that certain amount in case of both the petitioners  was found to be paid in excess which was not admissible at all under the rule.  
                   The state respondent submits that pension sanctioning authority after refixation of the pay scale and after fixing overdrawn amount informed both the petitioners and they were never taken on surprise about this overdrawn amount. 

                   The state respondent submits that the authority of the state government flows from rule 140 of DCRB Rule, 1971 to make recovery in case of excess payment even from retired employee and that has never been challenged before any court of law and never in case of Shyambabu Verma and in any other cases decided by the Hon’ble Supreme Court of India, this authority of the state government ever came for scrutiny from judicial side. 
                   The state respondent  submits that in case of Chandi Prasad Uniyal  for the first time their Lordships with reference to  Shyambabu Verma, Shaib Ram Singh and Sd. Abdul Quadir finally held that in those judgements there was no 
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occasion for the Hon’ble Supreme Court of India  to decide the legal issue relating to the power of the state government to make recovery even from retired employee and in fact their Lordships in case of Chandi Prasad Uniyal  discouraged the habit of giving immunity to the employees whether in service or retired from recovery, if there is actual over payment to them holding inter alia that at the end, any payment which is not due and admissible, is a burden on tax payers’ money and that should not be taken lightly. 
                   The state respondent finally submits that following latest position of law and after being satisfied that the pension sanctioning authority has full statutory right to make the recovery, as the case of none of the petitioner is covered under the exceptional clause given in the case of Sd. Abdul Quadir, none of the petitioner is entitled to have any refund as claimed.
                   The petitioners have filed separate rejoinder taking identical stand. The case of the petitioner’s in the rejoinder has been that of repetition of their original point with the addition that both the petitioners  are suffering from financial hardship and  the    recovery  has added 
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further insult to their injury in the form of financial hardship.  

                   At the time of hearing, Mr. Sinha has, however, endeavoured  to impress before us that the decision rendered in the case of Chandi Prasad Uniyal  does not have any application in case of either of the petitioner, because, in case of Chandi Prasad Uniyal,  their Lordships considered  the case of a man who was in service, but, in case of Shyambabu Verma and in other cases their Lordship categorically considered the case of retired employees and directed not to make any recovery. Mr. Sinha adds further that the judgement of Shyambabu Verma  being delivered by a larger Bench, ratio of decision of Chandi Prasad Uniyal  cannot be accepted according to judicial decorum and precedent.

                   Finally, Mr. Sinha submits that both the petitioners being retired employee are suffering from different ailments and hence their claim of refund should be sympathetically considered.

                   Mrs. Agarwal has relied on the documents    filed     along     with   reply and she 
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reiterates that she will very much rely on the judgement of Chandi Prasad Uniyal  and she further clarifies that Chandi Prasad Uniyal’s judgement cannot be thrown away simply on the ground that it was a judgement delivered by a smaller Bench, because, in the larger Bench of Shyambabu Verma  never there was any occasion to consider the question relating to the power and authority  of government to make any recovery and only in the case of Chandi Prasad Uniyal, for the first time,  this question was discussed and answered in favour of  government affirming its right to make recovery irrespective of the status of the government employee, if there is excess payment, even ignoring the issue whether that excess payment was result of official error or by the fraud or malpractice of the concerned employee. 
                   Mrs. Agarwal submits that in the Chandi Prasad Uniyal case also their Lordship left a scope for re-consideration regarding the claim of refund had there been any exceptional ground             including that of extreme financial hardship or any other related hardship to be focused by the aggrieved party.  Mrs. Agarwal concludes that in this case, the     state    authority following all the 
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accepted    legal    procedure   detected the excess 
payment which was wrongly enjoyed by the petitioner and the pension sanctioning authority  with the help of statutory provision recovered the same and the petitioner was well-aware of this recovery before grant of pensionary benefit.                   Mrs. Agarwal submits further that none of the petitioner has established any case of their financial hardship with any convincing document and hence both the petition should be rejected.

                   We have carefully considered submission of both Mr. Sinha and Mrs. Agarwal. We very much appreciate the zeal and endeavour of Mr. Sinha to save his clients from recovery by citing different decisions before us.
                   We also appreciate the submission of Mrs. Agarwal.

                   The fact covered in both the cases and the question of law has already been settled by this Tribunal in series of cases and hence, we need not take much trouble on repeating the same story with the same conclusion. 

                   In both the cases, petitioners  enjoyed certain payment which was not due to them and no where in their petition they have claimed that   those   amounts which were paid to 
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them in excess were due to them and this very basic fact has not been challenged by the petitioners in their respective applications. 
                   The petitioners have only challenged the authority to make recovery and they have also prayed for some relaxation being retired employee.

                   So far the authority of the state respondent is concerned to make recovery, we may readily refer to Rule 140 of DCRB, 1971 and we like to record that this Rule has not been challenged anywhere and it was never decided through judicial scrutiny about its validity and constitutionality and naturally, the state government has full power, authority and domain to make recovery even from retired employee if there had been any case of excess payment which was not admissible in law. 
                   Lastly, comes the question whether a retired employee can claim any relaxation or immunity as a matter of right. We are well-aware of the judgement of Shyambabu Verma, Shaib Ram Singh as well as and Sd. Abdul Quadir all the three judgements dealt with the matter relating to retired employee and the unanimous opinion except Sd. Abdul Quadir has been that in 
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case of retired employee, the question of recovery may be given a good-bye having regard to their post retiral financial condition. 
                   The matter rests for a long time with the pronouncement of those judgements, but, it got revived again with the latest pronouncement of the Hon’ble Supreme Court of India  through the judgement of Chandi Prasad Uniyal  and others and in that judgement for the first time their Lordships having regard to earlier judgements of the Hon’ble Supreme Court of India  including that of Shyambabu Verma  delivered by a larger Bench decided conclusively that in none of the previous judgement, the Hon’ble Supreme Court of India  laid down any rule prohibiting the state government from making any recovery in case of excess payment. 
                   Their Lordships also added   further by holding inter alia that in case of every excess payment whether it was due to official error or any malpractice of the concerned employee, if that over payment was not due and admissible, there cannot be any legal bar of making any recovery by a general proposition of law that such overdrawn payment should not be recovered. Their Lordships    concluded   that only if there is 
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any exception as mentioned in the case of Sd. Abdul Quadir  the concerned authority may favourably consider the question of refund, but, that too, not as legal right but on the question of equity and natural justice.

                   Now, coming to the question of both the petitioners, as we have already held there is no scope of any question regarding the power and authority to make recovery by the state government. The petitioners have not made out any case so as to fall within the exceptional category to have any immunity from recovery. Thus, after considering submission of both the sides and having regard to the   materials placed before us by the state government, we hold that there is no case to allow the relief of refund as made by both the petitioners.  
                   Both the petitions therefore fail.

                   Plain copy to both the sides.  

             Sd/-                                                        Sd/-
 (SAMAR  GHOSH)                                 (A.K.BASU)

     MEMBER (A)                                     CHAIRMAN 
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