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For the applicant             :  


For the respondent        :          
         Petitioner has filed affidavit of service, let it be kept on record. In view of the satisfactory service upon the state respondent and in view of their non-appearance to contest this old application, we have decided to hear this application in presence of Mr. Mukherjee who is representing the petitioner.

          Petitioner originally filed an application before this Tribunal in the year 2001 claiming his absorption in the post of sweeper under Uttarpara Fire Station. This Tribunal while disposing of that application directed the administrative department to consider the case of the petitioner having regard to the available record and if administrative department is satisfied then to refer the matter to the Labour department to take a decision having regard to the then existing circular of the Labour department to consider the claim of the petitioner for his absorption against that post of sweeper.

          Following the direction of this Tribunal the administration referred the matter to the Labour department for consideration in the light of relevant circular relying the field. 

          The Labour department by its order dated 7.1.2004 observed that petitioner was engaged in the year 1993 as a daily rated casual Labour in the post of sweeper in the said fire station, but, his case for absorption cannot be considered in view of the guideline contained in the circular dated 13.3.96 as the petitioner was never engaged by the authority after taking prior approval of the Labour as well as the finance department as required in terms of para 5 of the said order. 

          The petitioner being dissatisfied with that observation of the Labour department again filed the present application in the year 2004.

          The present application was dismissed for default and after a gap of several orders the same has been restored by our order dated 5th April 2013 and the matter was never admitted. Today is posted for admission hearing of this stage.
          Mr. Mukherjee at the outset submits that on the basis of his submission this matter may be disposed of when state respondents are not appearing to oppose this application.
          Mr. Mukherjee has placed before us a Judgement of the Hon’ble Supreme Court of India reported in the case of State of Karnataka & Others –Vs- M.L. Keshari & Others reported in 2010(9) SCC Page 247. Mr. Mukherjee submits that following the ratio of decision rendered in the Constitutional Bench, the Judgement of the Hon’ble Court in the case of Secretary, State of Karnataka –Vs- Uma Devi (III) their Lordships in the present Judgement have  made a distinction between illegal and irregular appointment. Mr. Mukherjee submits that at para 7 of the said Judgement, their Lordships have held that while there is no scope of consideration of a person who was appointed illegally in view of ratio of decision of Uma Devi, the case is not such in case of irregular appointment where the authority having regard to a continuous service rendered by such person must reconsider his continuation. 

          Mr. Mukherjee concludes that in this particular case Labour Department in the impugned order has termed the appointment of the petitioner as irregular and hence, the case of the petitioner is squarely covered by the present ratio of decision and hence, the authority should be directed to regularize the engagement of the petitioner.

          As the state respondents are not before us, we have considered submission of Mr. Mukherjee in the light of the ratio of decision relied on by him as well as in the light of the earlier order of this Tribunal and the observation of the Labour department dated 7.1.2004.

          We may come straightway to the relevant portion of the judgement as cited by Mr, Mukherjee. It would appear from the Judgement of the Hon’ble Supreme Court of India that an appointment shall be considered to be illegal where a man is engaged not against any sanctioned post and not through any due selection process. An appointment shall be considered to be irregular when a man is appointed against a sanctioned post, but, having regard to requisite qualification the selection was not in accordance with rule or procedure. 

          Now, to appreciate the case of Mr. Mukherjee we shall require first of all what is the nature of appointment letter issued in favour of the petitioner in the year 1993 and whether the petitioner was ever engaged any sanctioned post.

          On our asking the petitioner could not satisfy us about his initial appointment letter and what we gather from the documents filed by the petitioner that he obtained certificate that he was engaged as casual / daily rated sweeper. 
          On the vital question as to whether such engagement was against sanctioned post, Mr. Mukherjee has referred to us an administrative report prepared by the department of Fire & Emergency Services for the year 1988-89 and wherefrom Mr. Mukherjee has sought to impress us that against Uttarpara Fire Station, there was one sanctioned post of sweeper.
          After hearing Mr, Mukherjee and having regard to such administrative report prepared in the year 1988-89 we are really perplexed whether such administrative report can be taken as sufficient documents to support the submission of Mr. Mukherjee that petitioner was engaged against sanctioned post. After close examination of the administrative report prepared in 1988-89 we hold that such administrative report does not support the case of the petitioner that he was ever engaged against any sanctioned post. 

          It is very pertinent to mention that there is no denial from the side of the petitioner about the applicability of the circular dated 13.3.1996 or about legality of the contents of that circular. It is important to mention that to regularize the service of casual and daily rated labour, the state government issued the circular dated 13th March 1996 and that circular clearly indicated that after 1991 any engagement in the post of casual or daily rated employee must have prior approval both from Labour Department as well as from Finance Department as there was a general embargo upon all department prohibiting such engagement of daily and casual rated worker.
          To sum up our discussion, when petitioner has not filed any initial appointment letter, when there is no satisfactory document regarding existence of any sanctioned post against which the petitioner was engaged and when the circular dated 13.03.1996 is staring at the face, we cannot go beyond the observation of the Labour Department and even following the ratio of decision, we hold although Labour department may consider engagement of the petitioner as irregular, but, on the utter legal sense, the engagement was illegal from the very beginning.


          We, therefore, find no merit to entertain this application and the same is dismissed at the admission stage.      
          Plain copy to the petitioner. 

     Sd/-                                            Sd/-
     (SAMAR GHOSH)                                   ( A. K. BASU )
           MEMBER (A)                                       CHAIRMAN                                                                
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