                                                               


.

ORDER SHEET 
West Bengal Administrative Tribunal
Present, - 

The Hon’ble 

&

The Hon’ble 

                          Case No. ( OA – 365 of 2011 )

S.Chatterjee         Versus         The State of West Bengal & Ors.

	Serial No. and

date of order

1
	Order of the Tribunal

with signature

2
	Office action with date

and dated signature of 

parties when necessary

                3





Page No.8
ORDER SHEET – (Continuation)

Form No. 

……………………………………

Vs.


……………………………………

Case No  (OA - 365 of 2011)
)
	Serial No. and

date of order

1
	Order of the Tribunal

with signature

2
	Office action with date

and dated signature of 

parties when necessary

                3

	
	           Ld. Advocate representing the petitioner is present. 


Affidavit of Service is filed. Let it be kept with the record. 


This application is being opposed by the state respondent with reference to a decision reported in (1996) 6 Supreme Court cases, page 216 in the case of Excise Superintendent, Malkapatnam, Krishna district A.P - vs -  K.B.N. Visweshwra Rao & ors. stating that the petitioners before seeking any order for giving them a chance to appear at the interview were required  to apply before the concerned authority for giving them a chance and if the same has not been done by them then no application could be entertained in terms of the aforesaid decision. 


But, hearing the parties before us and looking into the aforesaid decision, we find that the aforesaid observation was made by the Apex Court with certain riders wherein clear indication was given that concerned departmental authorities should publish notification of employment in widely circulated newspapers and also display on their office notice boards or announce on radio, television and employment news bulletins. But the same having not been done in the instance case this decision, in our view, does not help the respondents in any way.

            So rejecting the contention of the respondents, we allow this application of the petitioners. 


Hearing the ld. Adv. for the petitioners and upon perusal of the materials available  so far in the record, we dispose of this application with the following directions:- 


The Respondent authorities specially respondent no. 2 & 3 are hereby directed to allow the petitioners to appear at the interview which is going to be held on and from 08/02/07 to 10/02/07 or any other deferred date, if any, and not thereafter for the post of ‘Constable’ under West Bengal Police   from Murshidabad district provided said interview is not already over and provided further the petitioners are otherwise eligible for such appointment.


The respondent no2 & 3 are hereby directed to act upon the plain copy of this order which is to be submitted by the ld. Adv. or his agent with a copy of this application and all its annexures. The application is disposed of accordingly. Liberty to communicate the gist of this order. 



Plain copy. 

  (k.c.Ray)                                       (P.K.Biswas)                                                           
MEMBER (j)          

             chairman
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Kallol 
	For the Petitioner                 :  Mr. M.N.Roy,
                                                   Mr. G.Halder,

                                                   Ld. Advs.

For the State Respondent    :  Mr. G.P.Banerjee,
                                                  Ld. Adv.

For the A.G.W.B.       : Mr. B.Mitra,

                                       Departmental Representative. 

                   State respondent has already filed reply in this application and petitioner has not filed any rejoinder and Mr. Roy submits that without filing rejoinder, he will make his oral submission in support of the petitioner. 
                   The case has got a little background. Originally, on the basis of the present application, this Tribunal directed the state government to refund the amount which was recovered from the gratuity of the petitioner on the ground of excess payment. The Tribunal without affording any opportunity for reply to the state respondent recorded that direction and the state respondent for modification of the order preferred a review application which was also rejected on contest. 

                   The   state   respondent,   thereafter, 
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approached the Hon’ble High Court over the decision of the Tribunal regarding refund of the recovered amount. 

                   The Hon’ble High Court  observed that the Tribunal ought to have considered the contention of the state respondent  and thereafter should have decided the matter and the Tribunal erred in fact and law by not considering the submission of the state respondent and recording an ex-parte order. In the above background, this case has come back on remand for fresh hearing and state respondent has now filed reply. 

                   The case of the petitioner as made out in the original application is very simple. The petitioner contends that at the time of his retirement, he used to draw the basic salary of Rs. 13,500/-, but, the Office of A.G.W.B. while calculating his admissible pension decided that the actual last pay of the petitioner should be Rs.13, 225/- and not Rs.13, 500/- as the fixation made by his office while awarding Career Advancement Scheme Benefit was wrong. The petitioner was duly informed about such opinion and calculation of A.G.W.B. Ultimately, the A.G.W.B. released gratuity after   deducting   the 
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excess amount and hence, the petitioner filed the original application for refund of that amount. The state respondent in its reply has clarified that A.G.W.B. while sending admissibility report regarding pension and gratuity treated the last pay of the petitioner as Rs. 13,225/- after explaining the reason behind this and the petitioner was well-aware of this observation and calculation of A.G.W.B. The state respondent  submits that petitioner himself filed an application before the pension sanctioning authority  to get the matter re-examined through the finance department  and he also gave an undertaking that if he is ultimately bound to pay the excess amount that should be deducted from the gratuity, but, his regular pension may be released. 
                   The state respondent submits that on the basis of the prayer of the petitioner, a reference was made by the Commissioner of Police with the finance department seeking its view and the finance department also upheld the observation of the A.G.W.B. and concluded that petitioner’s last pay was not properly calculated and his last pay   would be  Rs. 13,225/- and the 
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overdrawal amount was just and correct. 
                   Today, at the time of hearing, Mr. Roy frankly submits that so far factual position is concerned, the petitioner does not have any solid ground to deny the claim of recovery made by the state government, but, Mr. Roy submits that the Hon’ble Supreme Court of India in the case of Shyambabu Verma Vs Union of India (1994) 2 SCC Page 521 and in the case of Sahib Ram Vs State of Haryana 1995 Supp (1) SCC Page 18 while dealing with similar type of cases observed that in case where there is no allegation against the government employee that he obtained the excess amount by practising fraud or misrepresentation, generally speaking, after retirement he should not be compelled to refund the amount, even if not due to him, after his retirement. 
                   Mr. Roy, therefore, prays that following those two decisions even if the petitioner may be legally bound to return the money, but, as there was no allegation of fraud and misrepresentation against the petitioner, he should be exempted from refunding the amount and the    amount    already    recovered from his 
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gratuity   be   returned to him with interest on the 
basis of  equity and fairplay. 

                   Mr. Banerjee in reply submits that there is no dispute regarding the ratio of decision rendered in the case of Shyambabu Verma  and Sahib Ram, but, the entire scenario has undergone radical change with the delivery of judgement by the Hon’ble Supreme Court of India in the case of Chandi Prasad Uniyal and Others Vs State of Uttarakhand and others reported in (2012) 8 SCC Page 417.  

                   Mr. Banerjee submits that in case of Chandi Prasad Uniyal and Others (Supra), at para 8 & 13, the Hon’ble Court held “that the Supreme Court has not laid down any principle of law that only if there is misrepresentation or fraud on the part of the recipients of the money in getting the excess pay, the amount paid due to irregular wrong fixation of pay be recovered”. 

                   Mr. Banerjee, further, submits that in para 14, the Hon’ble Supreme Court of India  after discussing the earlier judgement of Shyambabu Verma, Shaib Ram and Syed Abdul Quadir categorically held the following :- 

                   “It is a matter of concern that the 
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excess    payment    of  the public money which is                                           
often described as “taxpayers’ money” which belongs neither to the officers who have effected overpayment nor to the recipients. It is not understood why the concept of fraud or misrepresentation is being brought in such situations. The question to be asked is whether excess money has been paid or not, may be due to a bona fide mistake. Possibly, effecting excess payment of public money by the government officers may be due to various reasons like negligence, carelessness, collusion, favouritism, etc. because money in such situation does not belong to the payer or the payee. Situations may also arise where both the payer and the payee are at fault, then the mistake is mutual. Payments are being effected in many situations without any authority of law and payments have been received by the recipients also without any authority of law. Any amount paid/received without the authority of law can always be recovered barring few exceptions of extreme hardships but not a matter of right, in such situations law implies an obligation of the payee to repay the money, otherwise it would amount to unjust enrichment”.
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                   Mr. Banerjee submits that in view of  the latest position of law regarding recovery, it would appear that in the case of the present petitioner, he was never taken on surprise about  the excess salary, he has enjoyed till the date of his retirement, in fact, the petitioner was well-aware about the observation of A.G.W.B. and on his prayer Commissioner of Police referred the matter to the finance department   for second and better opinion and finance department also upheld the view of the A.G.W.B. Mr. Banerjee submits that petitioner being highly educated and holding a high status made a representation that he will abide by the decision of the finance department   and in case he is liable to return the excess amount, the said amount may be deducted from his gratuity. Mr. Banerjee concludes that after getting the opinion of finance department, the pension sanctioning authority advised the A.G.W.B. to deduct the amount from the gratuity and hence keeping in view the present position of law and keeping in view that there is no question of hardship on the part of the petitioner as he was well-aware of his liability soon after his retirement,     there    is no    reason to refund the 
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amount which was excess and which was not due 
and    which     was    paid    not  according to the 
authority of law.  
                   After considering the submission  of both the sides and in view of  the specific observation of A.G.W.B. finance department, Government of West Bengal, we hold that in view of  the decision rendered in the case of Chandi Prasad Uniyal and Others, when we are satisfied that the order of recovery did not cause any hardship to the petitioner and when that order did not take the petitioner by surprise at any point of time and he was well-aware of his liability soon after his retirement, we cannot compel the state respondent  to refund the amount since recovered from his gratuity which was not due and legally admissible for payment to the petitioner.
                   We, therefore, dispose of this application in the light of our above observation.

                   Plain copy to all the sides.                                                                    

 (SAMAR  GHOSH)                                        ( A.K.BASU )

    MEMBER( A )                                            CHAIRMAN                                                                                                                                                                   
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