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	For the applicants           :


For the Respondents       :
          Today, Mr. Roy has filed rejoinder against the reply already filed by the State Respondent in the year 2008.
          This case has an important background. This Tribunal, at the initial stage, on the basis of averment of the petitioners and having regard to the recommendation of the then District Magistrate and Collector, Burdwan, directed the State Respondent for regularization of the service of the present petitioners, if necessary, with the necessary concurrence from the Finance Department. It is pertinent to mention that according to the case of the petitioners, made in the original application, they were eligible for absorption/regularization on the basis of Government circular 1700 EMP and 100 EMP.
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          The State Respondent being dissatisfied with the decision of the Tribunal approached the Hon’ble High Court contending interalia that the main point whether the petitioners were really eligible for absorption / regularization under the existing circular of the Government was not considered by the Tribunal in the proper perspective.

          It appears from the judgement of the Hon’ble High Court that Hon’ble High Court found merit in the contention of the State Respondent with reference to their reply and the Hon’ble High Court, thereafter, remanded back the matter for fresh consideration in presence of both sides. 

          In the above background, we have taken up this application afresh for hearing and order. Mr. Roy appearing for the petitioners submits that petitioners are holding status of casual worker duly engaged by the District Magistrate & Collector, Burdwan district and they have been discharging their service  for a petty long time. Mr. 
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Roy submits that out of 21 such casual workers, one worker has already been regularized by the Government and there is no cogent reason to deny the claim of the petitioners for their regularization. 

          Mr. Sengupta submits that the State Respondent, in its reply, already filed, made it clear with reference to official record that petitioners were never holding the status of casual worker but, they were contingent menial engaged for a period  not exceeding 14 days, whenever, their engagement was felt necessary by the administration. Mr. Sengupta submits that, in the reply, it has been specifically clarified that in the Government circular, there was no provision for regularization of contingent menial and it was made clear that contingent menial shall not have any claim of absorption. Mr. Sengupta submits that, even if, there may be a dispute regarding status of the petitioners whether casual or contingent menial and, even, if it is accepted that status   of    the   petitioners   was  that  of  casual 
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worker, still the petitioners cannot take the benefit of circular as in para 2 of the said circular, it has been clarified that in case of engagement of casual worker, for their regularization, their name must be sponsored by the employment exchange alone before initial engagement. Mr. Sengupta submits that there is no whisper in the application nor there is any scrap of paper to show that names of the petitioners were sponsored by the employment exchange before their engagement as casual worker.

          Today, Mr. Roy has filed rejoinder challenging the claim of the State Respondent regarding status of the petitioners. Mr. Roy submits that it would appear that at one place, D.M Burdwan mentioned the status as that of casual worker and in other place, the same authority mentioned the petitioners as contingent menial. Mr. Roy submits that having regard to the continuous service put in by the petitioners, the reasonable conclusion would be that their engagement   was   as   casual   worker.  Mr.   Roy  
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submits  that once, one of such employees has been regularized by the Government, their appears no ground to deny such privilege to the petitioners. 

          We have heard and considered submission of both the sides and we have also examined the original application, reply and rejoinder as well as the Government circular. 

          We find from the documents submitted by the petitioners that there is no clear indication about their actual status, because, in some place, their status has been shown as casual worker and in some place, their status has been  shown as contingent menial. Be that as it may, even if, we accept that petitioners were engaged on casual basis, the provision of regularization, as contained in the relevant Government circular, stands in the way of their regularization, since, they have not satisfied us that their name was sponsored by the employment exchange. This apart, a plain reading of  the  Circular  No.1700-EMP  dated  03.08.1979 
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would clearly reveal that this Circular applied to the regularization of only those casual employees who were engaged prior to the date of issue of the said circular and does not at all apply to the cases of casual employees who were engaged after the date of issue of that circular no matter whether they were engaged through Employment Exchange or otherwise. Even the circular No. 100-EMP does not confer any right upon the present petitioners to be regularized in service. Further the present position of law regarding regularization and absorption has been made abundantly clear through the Constitutional Bench judgement of the Hon’ble Supreme Court of India rendered in the case of The Secretary, the State of Karnataka Vs. Uma Devi, where the Hon’ble Supreme Court has discarded the system of back door appointment, particularly, in case of ad hoc casual employee without following the basic requirement of public employment. We find that in this case also the petitioners have been picked up from open market without following due process of  recruitment  and  without  having  any 
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sanctioned post and in such case, considering the exigency of the situation, the Government may consider any other accommodation for them, but, the court of law cannot recommend their regularization, in view of the clear position of law. Thus, in view of our above discussion, we cannot recommend for absorption of the petitioners and the application stands disposed of accordingly.                                                  

          Plain copy to both the sides.            
     (SAMAR GHOSH)                               (A.K.BASU)                                                                       
       MEMBER (A)                                  CHAIRMAN
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