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	For the applicant     :


For the Respondent : 
          Today, in presence of Ld. Advs. of both sides, we have taken up this application filed by Priyabrata Bera for final hearing and order. 

          The petitioner, by filing this application, has prayed for as follows : 

a. Order be issued directing the respondents and each of them to appoint the applicant in the post of Librarian in Government Polytechnic in terms of the earlier assurance given by the respondent authority pursuant to the order of the Hon’ble Tribunal.
b. Order be issued directing the respondents to continue service of the applicant with the post of Librarian as per prevalent system till his absorption/regular appointment against the permanent post held by the applicant on part time basis, as per declared policy of the Government.

c. Order be issued directing the respondents to pay same remuneration to the applicant as is paid to a permanent employee discharging similar nature of duties as of the applicants till the date of absorption / regular appointment of the applicant in terms of prayer ‘A’. 
Contd.......................... P/2

          In support of the above prayers, the petitioner has stated that, in the year 1999, he participated in a selection process for recruitment of Librarian in Iswar Chandra Vidyasagar Polytechnic at Jhargram being sponsored by employment exchange.
          The petitioner submits that his position was second in the panel and one departmental candidate stood first in the panel, but, he was aged about 57 years, but, the appointing authority, condoning his over age, considered him fit for appointment.

          Petitioner submits that being aggrieved with the action of the authority and particularly, challenging the action regarding condonation of age, he filed an application before this Tribunal OA 498 of 1999 and that application was disposed on 29th October 2003 by referring, the grievance of the petitioner, to the Director of Technical Education & Training for consideration after giving personal hearing to the petitioner. 

          The petitioner submits that following the direction of this Tribunal, the Director of Technical Education & Training, Govt. of West Bengal by an order dtd. 9th January, 2004 while upholding the action of the authority in the matter of condonation of age of the departmental candidate, recorded its displeasure towards such condonation and further, went to observe that in future vacancy, the petitioner shall be automatically allowed for consideration against the post of Librarian in any Government Polytechnic in West Bengal.

       Contd.......................... P/3
          The petitioner submits that from the concluding portion of the order of the Director of Technical Education & Training, the petitioner was assured that in future vacancy of the post of Librarian, his case will be considered by giving him an opportunity to be considered for such appointment. 

          Petitioner submits that from 2004 onward, he has been performing his duty as a part time Librarian in Jan Chandra Ghose Polytechnic, Kolkata and he has been getting extension of his tenure time to time, but, now, he has prayed for his permanent absorption as Librarian following the assurance given by Director of Technical Education & Training, Govt. of West Bengal, way back in 2004.

          The State Respondent is opposing this application vehemently by filing reply where it has stated that the entire application is frivolous, harassing and motivated and without any foundation. The State Respondent submits that it was well within the power of the appointing authority to relax the age for consideration of the appointment of the departmental candidate against the vacant post of Librarian in Iswar Chandra Vidyasagar Polytechnic at Jhargram and the Director of Technical Education & Training, Govt. of West Bengal has also opined in the same line. The State Respondent submits that the Director never gave any assurance nor he has authority to give any assurance ignoring the established recruitment rule and procedure for  appointment  of  public 
Contd.......................... P/4
servant including the post of Librarian. The State Respondent submits that the assurance of the Director never got concurrence and approval of the State Government.

           Coming to the prayer of absorption, the State Respondent submits that petitioner is a part time Librarian and there is no circular or Government order, till date, for absorption of part time Librarian and hence, the entire application is misconceived and prayers cannot be considered. 

          The petitioner has filed rejoinder challenging the contention of the State Respondent and reiterating his point that he was deprived of the appointment in the year 1999 by an arbitrary action of the appointing authority and at the same time, in the year 2004, he was given  assurance by the Director of Technical Education & Training for consideration of his case against the vacant post of Librarian and relying on the principle of legitimate expectation, the petitioner has been waiting so long for his permanent absorption and when he failed to get his desired relief, he is approaching to this Tribunal.

          Mr. Chakraborty, appearing for the petitioner, today, submits before us that had there been no age relaxation of the departmental candidate in the year 1999, the petitioner could have been appointed against the permanent vacant post of Librarian in the Iswar Chandra Vidyasagar Polytechnic at Jhargram. Mr. Chakraborty submits that the appointing authority acted in gross violation of rule in  respect  of 
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relaxation the age of the departmental candidate and in this context, Mr. Chakraborty has referred to a decision of the Hon’ble Supreme Court of India reported in (2005) 3 Supreme Court Cases page 628  para 13. Mr. Chakraborty submits that it has been held by the Hon’ble Supreme Court that although, there is power of the appointing authority for relaxation of age, but, that should be done only in marginal cases and in case of exceptionally qualified candidates, but, in the case of departmental candidate, his age was relaxed when he was already above 57 years and that apart, there was nothing to show that he was an exceptional candidate. Mr. Chakraborty, therefore, draws his conclusion that for the arbitrary and illegal action of the authority when the petitioner was deprived of the legal right of appointment as Librarian, it is the duty of the State Government to accommodate the petitioner with a post of Librarian on the ground of reasonable expectation which has been recognized by the Court of Law.

          Ms. S. Chanda, appearing for the State Respondent, submits that from the entire averments of the original application as well as from the submission of Mr. Chakraborty and particularly, with reference to prayer (a), page 7 of the application, it is amply demonstrated that petitioner with reference to an action of the appointing authority, way back in 1999, is drawing the inspiration on the basis of legitimate expectation, but, such claim of the petitioner cannot be entertained by this Tribunal, as, the same is hopelessly hit by law of limitation.

         Contd.......................... P/6
          Ms. Chanda submits that petitioner himself approached to this Tribunal in the year 1999 over the self-same issue alleging arbitrariness in the matter of condonation of age of the departmental candidate. The Tribunal referred the matter to the Director of Technical Education & Training and the Director of Technical Education & Training, in the year 2004, held that there was nothing illegal in such condonation of age and it is really surprising that petitioner sat tight for the last 7 years over that observation of the Director of Technical Education & Training  and now, he has been making out a case of legitimate expectation on the assurance given by Director of Technical Education & Training in the year 2004 which was never approved by the Government.

          On hearing both Mr. Chakraborty and Ms. Chanda and looking at the prayers of the petitioner, particularly, prayer (a) of the original application available at page 7 and also considering the submission of both sides with reference to reply and rejoinder, we find that Mr. Chakraborty has argued the case of the petitioner only with reference to the order of the Director of Technical Education & Training recorded in the year 2004 and in our considered view, that order cannot be challenged in any way at this stage when the petitioner did not take any step for challenging that order earlier by filing any application.

          Now, coming to the question of assurance given by Director of Technical Education & Training, we must record that it was the personal observation of the  said  Director of 
Contd.......................... P/7
Technical Education & Training which was not approved by the State Government and it is pertinent to mention that for appointment in public service transparency is the last word and it will not be out of context to, mention here judgement of the Hon’ble Supreme Court in this arena rendered in the case of Secretary, State of Karnataka Vs. Umadavi (III).

          The Director of Technical Education & Training has no authority to hold that in case of future vacancy, automatically the petitioner shall be considered for appointment and while making that observation, the Director was totally oblivion of the requirement of the recruitment rule and as per law, no vacancy of Librarian cannot be filled up without intervention of the Public Service Commission.

          Thus, having regard to the prayer of the petitioner and considering his case, we are unable to accept the present application and to grant the prayer of the petitioner. The application is accordingly disposed of.

          Plain copy to both the sides.     
               Sd/-                                           Sd/-
     (A.K.PATNAIK)                                 (A.K.BASU)                                                                       
       MEMBER (A)                                 CHAIRMAN
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