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	  For the petitioner     :      Mr. A.K. Sinha,
                                          Ld. adv.

  For the respondent   :     Mr.  A.L. Basu,
                                         Mr. M.R. Chatterjee, 

                                         Ld. advs.

   Today, we have taken up final hearing of this application filed by Sri Debdas Ghosh, Ex- D.S.P. in presence of Mr. A.K. Sinha appearing for the petitioner and Mr. A.L. Basu  appearing for the state. 

 The petitioner filed the original application challenging the initiation of departmental proceeding against him under a memorandum dated 04.12.2006 and also the second show cause notice which was served upon him with a proposal for curtailment of 10 % pension for two years. 

                             The petitioner subsequently filed an affidavit with leave of this Court with copy of the final order served upon him on 01.07.2010 and the petitioner is also challenging the final order recorded against him by the disciplinary authority. 

                             The petitioner has stated in the original application that he was asked to face a charge allegedly taken place between 1997 and 2001 on the ground of misconduct for his failure to take proper action in the matter of supervision of investigation of a case of his police station, Jagatddal dated 19.12.2000 started over an incident of attack of one Narendra Lahiri, CPIM Councillor and his subsequent murder. 

                          The petitioner submits that it would appear from the statement of imputation of misconduct that the departmental authority with a biased mind and with vindictive attitude tried to make the petitioner a scape goat for latches on the part of higher official of his department and hence the initiation of the proceeding itself along with the charge and statement of imputation are not tenable in the eye of law. 
                          The petitioner by filing the subsequent affidavit has challenged the final order regarding 10 % pension cut for a period of two years without affecting his other retiral benefits. 

                          The state respondent, on appearance, is contesting this application by filing reply where the state respondent submits  that all the points taken by the petitioner challenging the departmental proceeding are not founded on any logic or legal provision. The state respondent has categorically stated that having regard to the gravity of the allegation and to maintain discipline in the police force it was necessary for starting of the departmental proceeding against the petitioner as he failed to discharge his duty as an officer-in-charge in the matter of supervision of a very important and sensational murder case. 
                       The petitioner has also filed a rejoinder challenging the contention of the state respondent. 

                    Today, at the time of hearing Mr. Sinha submits that the proceeding, the enquiry report as well as punishment order recorded against the petitioner cannot be accepted by a Court of Law for the following main reasons :-

                             Mr. Sinha submits that it has been disclosed in the departmental proceeding that on receipt of report of C.B.I., pointing out the latches and dereliction of duty on the part of the petitioner, the authority decided to start the departmental proceeding, but, curiously enough,   no copy of the report of C.B.I. was ever served upon the petitioner nor the petitioner was given any opportunity to confront the findings of the C.B.I. before starting of the proceeding and this clearly establishes the point of the petitioner that with a pre determined idea and with vindictive attitude the proceeding was initiated against the petitioner ;
                          Mr. Sinha submits that it would appear from record that petitioner filed his written statement of defence and he was asked to face the departmental proceeding within two days although, he fervently requested for sufficient time to get ready to face the departmental proceeding and that request was turned down by the enquiring officer without any reason and this also corroborates the points of the petitioner that the enquiring officer upon the direct instruction of the authority was bent upon to hold the petitioner guilty at any cost ;

                         Mr. Sinha submits that the order of punishment in the form of reduction of pension is not permissible under law with reference to the provision under rule 10 (1) of D.C.R.B. Rules, 1971 and on that ground also the punishment order is liable to be rejected ;
                          Mr. Sinha submits that the final order also appears to be defective since the disciplinary authority does not appear to have examined the finding of the enquiring officer since while the enquiring officer did not find proof regarding alleged charge no. 4 – 9, the disciplinary authority in the final order accepted all the charges as proved which is against the spirit of law and on that ground also, the final order is liable to be set aside; 
                       Mr. Sinha submits that it will appear from the enquiry report itself that the enquiring authority without considering the main charge framed against the petitioner went on discussing the statement of imputation of alleged misconduct which is contrary to the general practice followed by an enquiring officer in a departmental proceeding ;

                      Mr. Sinha submits that the enquiring officer himself has stated in the enquiry report that the investigating officer who was entrusted with the task of investigation of that particular case, could not be examined and it is surprising to note that the entire allegation made against the petitioner relates to dereliction of duty of that investigation officer and the petitioner has been asked to explain why he failed to supervise the work of investigating officer and this point which was almost crucial in the proceeding remain unanswered due to want of examination of the investigating officer, but, in spite of this, the enquiring officer jumped upon the conclusion that petitioner was responsible for the latches of the prosecution case ;
                           Mr. Sinha submits that when a murder case is reported, the immediate task would be for registration of a case and there is no allegation that petitioner did not start the case instantly ;

                          Mr. Sinha submits that it is the  duty of officer-in-charge of a police station to entrust a Sub-Inspector for investigation of a case and in this case, one S.I. was given the charge of investigation and under the rule, although, the petitioner as in-charge of the police station had the duty of supervision, but, considering the importance and gravity of the case, the C.I., the S.D.P.O. and above all the S.P. could not escape individual liability in the matter of supervision and it is not known to the petitioner why leaving aside  those senior and responsible officers, he was picked up for the departmental proceeding and this also supports the allegation of the petitioner that the authority was very much eager to trouble the petitioner by implicating him in a false departmental proceeding and by imposition of punishment.
                        Mr. A.L.Basu, in reply to above  points of Mr. Sinha, submits that the departmental proceeding was started while the petitioner was in service and having regard to the nature of charge, delay was most usual and on that ground no question can be raised about the propriety and legality of the proceeding.                     
                         Mr. Basu submits that in the annexure to the charged memo there was no mention of copy of C.B.I. report and hence under the law and procedure, the petitioner was not entitled to get copy of C.B.I. report. 

                         Mr. Basu submits that submission of Mr. Sinha regarding imposition of penalty in the form of reduction of pension cannot be accepted since there is series of decision upholding the action of the disciplinary authority. 

                          We have heard and considered submissions of both  Mr. Sinha and Mr. Basu and we have also meticulously examined the charge framed against the petitioner, the statement of imputation of misconduct, the enquiry report as well as the final order of the disciplinary authority. 
                          First of all, we like to record that it is now settled position of law that having regard to the fact that provision of rule 10(1) of D.C.R.B. Rules, 1971 has not been declared ultra vires, there is ample scope for the authority to prosecute a govt. employee even after retirement if the charge is framed before his retirement and to punish him under provision of rule 10(1) of D.C.R.B. Rules, 1971 not only causing of pecuniary loss but also for allegation of grave misconduct. 

                         We also like to record that there is no reason to discard the departmental proceeding mainly on the ground of delay since admittedly the disciplinary proceeding was started after receipt of a report from C.B.I. regarding the supervisory role of the petitioner in the matter of investigation of the particular case of Jagatddal P.S. 

                     Now, coming to the merit of the enquiry report, we find that although it is the established position of law that power of judicial review shall be limited only to decision making process observed by the authority and not regarding the decision itself,but, it has also been laid down by the Apex Court that if in a case it appears on the face of record that due opportunity was not given to the delinquent public servant to represent his case properly or it appears that the enquiring officer adopted such a procedure unknown in the rule only to reach a conclusion against the delinquent govt. servant, the Court in exercising of judicial review shall also examine that aspect only to examine whether the decision reached by the enquiring officer was  through a due legal process or not. 

                     On examination of the charge, we find that there was only one charge framed against the petitioner regarding his alleged failure to supervise the act of investigation made by one S.I. under his control on a sensational murder case of that area. We find from the enquiry report that the enquiring officer without making any observation about the only charge framed against the petitioner, picked up the statement of imputation of misconduct numbering 9 (nine)  in all, and thereafter, without recording any observation whether the petitioner took any defence against the allegations or whether the petitioner was given opportunity to cross examine the witnesses, straightway recorded his observation in a manner as if he made up his mind before initiation of the proceeding how to reach the conclusion.
                     We are really surprised to record that petitioner was not given sufficient opportunity to defend his case, his written statement of defence was never considered by the enquiring officer, there is nothing to record that after close of departmental witnesses, the petitioner was given opportunity to examine his own witnesses and above all, there is no indication that petitioner was allowed to cross examine any of the witnesses. 

                      We also find that the enquiring officer  to determine the allegation whether the petitioner failed to discharge the supervisory role  did not examine the S.I. of Police who was given the charge of investigation and the enquiring officer has admitted that he did not examine that I.O.  and here arises the question how the enquiring officer reached the conclusion that petitioner neglected his duty in the matter of supervision of investigation. 
                      Another important point also may be mentioned in this context   that, under the  rule, the O.C. of a P.S. is not the last person to make the supervision, but, there are other senior officers namely C.I., S.D.P.O. and S.P.  of the district and if the case was considered   most urgent and important, why those senior officers did not compell the petitioner to make effective supervision or why they themselves did not take up the supervision of the investigation and in this point, the enquiry report is totally silent for some mysterious reason. 
                         We, therefore, conclude after going through the enquiry report elaborately with regard to the charge framed that the enquiring officer, in our considered view, acted in a most casual and biased manner without caring for the rule of natural justice and without affording any opportunity to the petitioner to defend his case and hence keeping in our mind even the constraint of judicial review, still, we hold  that in this case, for the sake of justice, we should interfere and we should quash the enquiry report and we should also quash the final order of punishment. 

                        Thus, after hearing both the sides we allow this application and we set aside the enquiry report as well as the finalorder recorded by the Additional Chief Secretary, Govt. of W.B. Home Deptt. dated 1.7.2010. The position of the petitioner must be restored holding that there was no departmental proceeding against him at all. 
                        The application is disposed of accordingly.                            
                        Supply plain copy to all the sides. 

                      Sd/-                                                        Sd/-
            A.K. PATNAIK                                      A.K. BASU

             MEMBER (A)                                      CHAIRMAN
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