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	           Ld. Advocate representing the petitioner is present. 


Affidavit of Service is filed. Let it be kept with the record. 


This application is being opposed by the state respondent with reference to a decision reported in (1996) 6 Supreme Court cases, page 216 in the case of Excise Superintendent, Malkapatnam, Krishna district A.P - vs -  K.B.N. Visweshwra Rao & ors. stating that the petitioners before seeking any order for giving them a chance to appear at the interview were required  to apply before the concerned authority for giving them a chance and if the same has not been done by them then no application could be entertained in terms of the aforesaid decision. 


But, hearing the parties before us and looking into the aforesaid decision, we find that the aforesaid observation was made by the Apex Court with certain riders wherein clear indication was given that concerned departmental authorities should publish notification of employment in widely circulated newspapers and also display on their office notice boards or announce on radio, television and employment news bulletins. But the same having not been done in the instance case this decision, in our view, does not help the respondents in any way.

            So rejecting the contention of the respondents, we allow this application of the petitioners. 


Hearing the ld. Adv. for the petitioners and upon perusal of the materials available  so far in the record, we dispose of this application with the following directions:- 


The Respondent authorities specially respondent no. 2 & 3 are hereby directed to allow the petitioners to appear at the interview which is going to be held on and from 08/02/07 to 10/02/07 or any other deferred date, if any, and not thereafter for the post of ‘Constable’ under West Bengal Police   from Murshidabad district provided said interview is not already over and provided further the petitioners are otherwise eligible for such appointment.


The respondent no2 & 3 are hereby directed to act upon the plain copy of this order which is to be submitted by the ld. Adv. or his agent with a copy of this application and all its annexures. The application is disposed of accordingly. Liberty to communicate the gist of this order. 



Plain copy. 

  (k.c.Ray)                                       (P.K.Biswas)                                                           

MEMBER (j)          

             chairman
	



	                              



	For the Petitioner                 : Mr. G.P.Banerjee,
                                                 Ld. Adv.

 For the State Respondent   :  Mr. M.N.Roy,
                                                  Ld. Adv.

                                                  Mr. A.K.Sengupta,

                                                  Deptt. Representative.

                   As per our direction in order dated 16th April, 2013, both Mr. M.N.Roy and Mr. A.K.Sengupta the departmental representative are present before us. The departmental representative has brought certain relevant papers from District Magistrate-Cum-Collector, Paschim Medinipur including the statement of fact. It is pertinent to mention that this application of Sri Manindra Nath Maity has been pending from 2009 and for want of appearance of ld. adv. for the state and also for want of reply,  this matter could not be taken up earlier. This Tribunal for expeditious disposal of the old pending matter engaged Mr. M.N.Roy in anticipation of such engagement to be regularized by the L.R. / D.M. Paschim Medinipur.  We also directed Mr. A.K.Sengupta, although he is not directly related with the function of D.M. Paschim Medinipur, to help us by producing relevant papers in connection with the disciplinary proceeding of Mr. Manindra Nath Maity before us for effective disposal of the pending matter.    
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                   Today, Mr. Sengupta has produced those papers and copy of those papers must be handed over to Mr. Banerjee who is representing the petitioner. With consent of Mr. Banerjee who is also interested about disposal of this application, we have taken up consideration of this application and for order. Sri Manindra Nath Maity faced a departmental proceeding with definite charge of misappropriation of government money to the tune of Rs.3,83,982.64/- ( Rupees three lakh eighty three thousand nine hundred eighty two and paise sixty four only) and such defalcation took place while he was discharging the duty of cashier in the Mohonpur Block Office as well as  in the Panchayat Samity Office under the executive control of Block Development Officer, Mohonpur. 
                   The disciplinary authority after framing of charge relating to misappropriation / defalcation of public money directed holding of regular enquiry complying with all necessary formalities. 
                   The S.D.O. Kharagpur was entrusted with the work of conducting enquiry and said officer after serving notice on the delinquent / petitioner and in his presence completed the enquiry by recording statement of good number of witnesses produced on behalf of the department as well as considered a number of documents relating to maintenance of cash, cash book etc. 
                   The inquiring authority ultimately on the basis of 

Contd. Page No. 3

both oral and documentary evidence found to his complete satisfaction that the charge levelled against the petitioner was proved beyond any doubt. 
                   The disciplinary authority, District Magistrate, Paschim Medinipur after accepting the enquiry report imposed the punishment in the form of lowering down the scale of pay to one stage along with stoppage of ten annual increment with a further direction to arrange for recovery of the entire money misappropriated by the delinquent from him within a period of 6 months from the date of recording the final order. 

                   The petitioner did not prefer any appeal against that order and he came before the Tribunal in the year 2009. 

                   It is relevant to mention in this context that during pendency of this application, the petitioner has retired from service on 30th September, 2010. 

                   From the papers produced today on behalf of  the D.M. Paschim Medinipur including the statement of facts and other relevant documents, we find that state respondent  submits that the entire enquiry was conducted in accordance with rule and all along in presence of the delinquent and there has been no infirmity or illegality in conducting the proceeding. It is also the submission of state respondent that on the basis of cogent and convincing evidence the inquiring authority found the petitioner guilty of the charge of misappropriation of government money. 
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                   The state respondent submits that the punishment order imposed against the petitioner was just and proper. It is also the case of the state respondent that soon after recording of the punishment order, the petitioner by filing an application submitted before the disciplinary authority not to recover the entire amount within a period of 6 months, but, to recover the amount through monthly installment from his salary. 

                   It appears from the order of D.M. Paschim Medinipur dated 1st March, 2007 that considering the prayer of the petitioner there was revision of the original order and D.M. directed to recover Rs. 9,000/- per month from the salary of the petitioner till his retirement and the balance amount, if any, shall be recovered from his retiral benefit.  
                   Mr. Banerjee appearing for the petitioner has raised one main point before us challenging the finding of the inquiring authority as well as the order of punishment recorded by the disciplinary authority. 

                   Mr. Banerjee submits that regarding the same charge of misappropriation / defalcation of public money, a criminal case was started against the petitioner in 1994 which resulted in special trial case no. 11/1995 (GRS Case 963/1994).  

                   Mr. Banerjee submits that the special court after considering prosecution evidence and hearing both the sides by its    judgement    dated    23/05/2000 acquitted the 
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petitioner holding inter alia that there was no evidence from the side of prosecution that petitioner had any domain over the money as alleged by the prosecution and naturally there would be no question of misappropriation of said money by the petitioner. 

                   Mr. Banerjee submits that after delivery of that judgement of the special court, so far information goes, state respondent did not prefer any appeal against that judgement but the disciplinary authority ignoring the verdict of the criminal court started a separate disciplinary proceeding against the petitioner in the year 2004 with the identical charge of defalcation / misappropriation of public money while holding the post of cashier. 
                   Mr. Banerjee submits that when in an identical charge, there has already been a judgement from a competent criminal court demolishing the case of the prosecution, there cannot be a separate and independent departmental proceeding on the self same charge and on that ground the entire proceeding, the enquiry report as well as the final order of punishment must be set aside. 
                   Mr. Roy appearing for the state respondent submits that there is total legal fallacy in the contention of the petitioner. 

                   Mr. Roy contends that it is now settled position of law that judgement of criminal court cannot be accepted as an avenue    for    escaping the charge of a departmental 
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proceeding even if the charges framed in departmental proceeding and criminal case appear to be identical simply because of the fact that the procedure of trial in a criminal court is squarely different from that of a departmental proceeding, while in case of criminal trial, a person shall be held guilty only when the charge against him shall be established beyond any shadow of doubt, in the case of departmental proceeding the charge framed can be established simply on the basis of preponderance of probability  without asking for strict evidence. 
                   Mr. Roy submits that it would appear that the judgement of the criminal court recorded the order of acquittal on the point that there was no evidence before it to hold that petitioner had any exclusive domain over the public money. 

                   Mr. Roy submits that during enquiry it was established both with the help of oral and documentary evidence that petitioner being the cashier of both B.D.O. as well as Panchayat had exclusive domain over public money. 
                   Mr. Roy contends that the departmental proceeding was conducted in presence of the petitioner and there almost all the witnesses were examined, but, before the criminal court it would appear from the judgement of the criminal court,  most of the vital witnesses were not produced by the prosecution.
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                   Coming to the merit of the departmental proceeding, Mr. Roy submits that although petitioner has not raised any question but it can be stated that the proceeding was conducted in accordance with rule and so far the decision taken in the proceeding is concerned, this Tribunal cannot exercise judicial review as it has been held that the Tribunal shall deal with the question relating to the decision making process but not with the decision, as such question appears to be outside the jurisdiction of the Tribunal. 
                   Mr. Roy contends that petitioner, in fact, has accepted the punishment which is evident from his not preferring any statutory appeal and also making a subsequent application before the disciplinary authority   to relax the condition regarding recovery of the money defalcated /misappropriated by him. 
                   After hearing both Mr. Banerjee appearing for the petitioner and Mr. Sengupta the departmental representative and considering the papers today produced by D.M. Paschim Medinipur, we find that there is no denial of the basic fact that the charge of defalcation / misappropriation against the petitioner came to light in the year 1994 itself. 
                   A specific criminal case was started and perhaps the authority thought that the charge would be established in the criminal case and in that eventuality there would be no need for starting of any independent disciplinary proceeding. 
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But when the criminal court gave a judgement of acquittal on merely technical ground and for want of evidence, the disciplinary authority  thought it  fit and proper  to start an independent departmental proceeding in view of the fact that huge amount of public money  was involved and the matter cannot be taken lightly in the greater interest of public service.
                   The proceeding was started in 2004 and we do not notice anything to indicate that petitioner raised any question about starting of the proceeding on the ground that earlier he was acquitted from the criminal case, but, it is apparent that he accepted the proceeding by making his presence at every stage of the hearing. 

                   Now, the question whether the decision of criminal court shall have any bearing on the subsequent finding of the disciplinary proceeding. 

                   The law, in this area, is now well settled through a series of decision of the Hon’ble Supreme Court of India. It has been held categorically that unless a government employee has been punished on the basis of judgement of criminal court, subsequent acquittal order would not give him necessary relief. 
                   It is pertinent to mention that the departmental proceeding was independent and separate in the sense that there was a definite charge of defalcation / misappropriation 
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of public money. Now, on examination of the judgement of the criminal court, we find that the criminal court acquitted the petitioner mainly on the ground there was no sufficient evidence to show that he had any domain over the money in question. 
                   Mr. Roy submits that during enquiry in which the petitioner was present all along it was established beyond any doubt that as cashier he had the domain over the public money. 
                   Mr. Roy submits that during the enquiry it was established that having domain over the public money, he misappropriated the same and in fact during the continuation of the proceeding, he made part payment against the total money misappropriated by him. 
                   We also find that petitioner did not raise any question about the conduct of the departmental proceeding and we also find no infirmity or illegality in conducting such proceeding. 
                   Now, coming to the decision of the proceeding, petitioner has not raised any question but his only point is            having regard to the earlier judgement of the criminal court, he should not have been found guilty of the charge and regarding this issue we have already recorded our observation. 
                   Now, coming to the punishment aspect, we hold
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that having regard to the gravity of the findings, the disciplinary authority, in fact, took a very lenient view and instead of dismissing him outright, his pay scale was reduced with stoppage of ten annual increment which in our considered view was just and appropriate. Once again, we like to mention that petitioner soon after passing of the punishment order accepting the same prayed for relaxing of the condition regarding recovery and coupled with the fact that he did not prefer any statutory appeal, we do not find anything adverse either about the decision making process or against the punishment order.  In view of what has been stated above, we find no scope to interfere with the departmental proceeding or the punishment order. 
                   As we are told that petitioner has already retired and he is not getting his regular pension, we direct the authority to release his admissible pension with arrear pension within a period of 4 months from communication of this order and we also grant liberty to the disciplinary authority to make recovery from the retiral benefits as admissible under law against outstanding balance, if any.

                   As A.G.W.B. is a party in this application, even in their absence, we direct that Office of A.G.W.B. to issue necessary P.P.O. in favour of the petitioner after strictly following direction of the admissibility report within 2 months on receipt of such report from the pension sanctioning authority.  
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                   The application is accordingly disposed of.
                   Plain copy to both the sides. 

                   Sd/-                                            Sd/-
      (SAMAR  GHOSH)                                 ( A.K.BASU )

          MEMBER ( A )                                    CHAIRMAN                                                                                                                                                                   
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