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	For the applicant            :


For the Respondents       :
          Mr. Pal undertakes to file proper affidavit of service in course of this day and as Mr. Ghosh has already appeared in connection with this case before us, we have taken up consideration of this application filed by Mr. Pranab Dutta.

          Mr. Dutta by filing this application has prayed for direction upon the authority for releasing his gratuity accrued on 30th April 2011 as well as his leave salary encashment accrued on the same date on his superannuation. 

          Mr. Dutta submits that as a criminal case is pending against him at the time of his superannuation, the authority has not granted him his admissible regular retiral benefit, but, he has been granted interim allowance as mentioned in Rule 14 of DCRB Rules 1971. The  grievance  of 
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Mr. Dutta is that the authority cannot deprive him of getting his gratuity as well as leave encashment.

          Mr. Pal appearing for the petitioner submits before us that there is a judgement of the Hon’ble High Court delivered in connection with WPST 29 of 2013, where, the Hon’ble High Court directed for payment of gratuity even in view of pendency of criminal case against the retired employee and Mr. Pal submits that in view of that judgement, the State authority must be directed to pay both gratuity and leave encashment to the petitioner.  

          Mr. Pal has also relied on a judgement of the Hon’ble Supreme Court of India delivered in connection with Civil Appeal No.6770 of 2013 (State of Jharkhand and ors. VS Jitendra Kumar Srivastava and Anr.) Mr. Pal submits that in that judgement also, the claim of the petitioner for gratuity has been upheld. 

          Mr.  Ghosh,  in reply,  submits   that  when 
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there is clear statutory provision, unless the statutory provision has been declared ultra vires by any Court of Law, the State Respondent is bound to act within the statutory provision. 

          Mr. Ghosh submits that it would appear from simple reading of Rule 14 of DCRB Rules 1971 that in case of pendency of the criminal case, a retired employee shall get only interim allowance in lieu of pension and it is needless to say that from the definition of pension, pension includes gratuity also which is, therefore, not payable in such cases till the criminal case is disposed of in favour of the employee.

          As regards claim of leave salary made by the petitioner, Mr. Ghosh has no ready answer.

          We have considered the prayer of the petitioner and also submission of both Mr. Pal and Mr. Ghosh.

         We may refer to the relevant provision of Rule 10 along with  Rule  14  of  the  DCRB  Rules 
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1971 in this context and it is pertinent to mention that neither of the rules till date has been declared ultra vires by any appropriate Court of Law.

          Now, looking at the Rule 14 together with Rule 10 of the DCRB Rules 1971, we find that in case of pendency of either disciplinary proceeding or criminal proceeding against a retired employee on his superannuation, he is entitled to get either provisional pension or interim allowance, but, not gratuity.

          Now, coming to the judgement of the Hon’ble Apex Court, we must mention the following : “Crisp and short question which arises for consideration in these cases is as to whether, in the absence of any provision in the Pension Rules, the State Government can withhold a part of pension and/or gratuity during the pendency of departmental/criminal proceedings?”

          The  Hon’ble  Apex   Court  after  making  a 
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lengthy discussion on the issue in the context of submission made by the rival parties, ultimately held that “A person cannot be deprived of this pension without the authority of law, which is the Constitutional mandate enshrined in Article 300A of the Constitution. It follows that attempt of the appellant to take away a part of pension or gratuity or even leave encashment without any statutory provision and under the umbrage of administrative instruction cannot be countenanced.”

          Now, if we examine both the above observations of the Hon’ble Apex Court, we can summarize that it has been held by Hon’ble Apex Court that without statutory provision, the administrative authority under the umbrage of administrative instruction cannot deny a party pension or the gratuity in totality.

          We may also refer in this context that in view of this clear observation of the Hon’ble Supreme Court, the decision relied on by Mr.  Pal, 
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as pronounced by Division Bench of the Hon’ble High Court will be of no help. 

          Now, let us come whether the administrative authority withheld the gratuity and leave salary under any statutorily provision or under simple administrative instruction. The answer is very simple. The authority acted under the statutory provision which is to be found in Rule 14 of DCRB Rules, 1971 and we have already held that until and unless, that statutory provision has been declared ultra vires, we do not notice any legality or impropriety beyond constitutional mandate in the matter of withholding of gratuity till disposal of the criminal case.  

          But, we must observe that there is no statutory provision dealing with withholding of leave salary in case of pendency of a  departmental proceeding or criminal proceeding, unless the person who retired from service was under suspension at the time of retirement. 
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          The matter can be judged from other angle also. The leave salary accrues on the leave earned by the employee and once such leave has been earned in accordance with service rule, that leave or the benefit following from that leave cannot be taken away without any statutory support. We, therefore, dispose of this application by partly allowing the prayer of the petitioner regarding claim of leave salary encashment. But, at the same time, we uphold the action of the administration in the matter of withholding of gratuity following the Rule 14 read with Rule 10 of DCRB Rules 1971. We, therefore, direct the authority to release leave encashment of the petitioner within two months from communication of this order. The application is accordingly disposed of.

          Plain copy to both the sides.    

     (SAMAR GHOSH)                               (A.K.BASU)                                                                       
       MEMBER (A)                                  CHAIRMAN
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